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TO THE READER. 

NO CoUeSlion of Cafes adjudged in Parliament having 
been yet publijbedy a Preface feems Necejfary to 
befpeak the Reception of that which is now prefented to 
the IVorld. 

To commend or excufe the CoUe£fory will not perhaps be 
a Method to introduce it moji to Advantage : fVhat may 
he fpoken in Favour of his Diligence or Capacity^ will 
he cenfured Vain ; and if any Excufe be offered for his 
Inability to have done it better^ fome will be ready to take 
him at his JVordy and think the Performance comes from 
a carelefs or unjkilful Hand, 

Whatever the Author isy there needs no Apology to he 
made for the Nature or Defign of the Work itfelf; for 
the Subje^ Matter will be Ufeful and entertaining to all 
Ranks of Englifhmen, to whom Books are fo ; that iSf to 
allfuch as under/land and love Literature. 

Here is our Municipal LaWy and the Reafon of ity 
Equity and the Law of Nations interfperfed ; here is the 
Manner of Arguing^ and the Language of the Bar briefly 
touch t; here are the Forms of Proceedings fometimes men- 
tionedy but then again thofe Forms are fuperfeded by the 
Original and Eternal Rules of Jujiice, 

By the Debates and Arguments here reported^ (a) you (*) Page i. 
may he acquainted in fome Meafure with the Rights of the 
Peersy and their Incapacity to alien fuch their Rights ; 

b («) 
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{a) Page 15. (a) With the Nature of Slander^ and fame Rules concerning 
{li) Page 10. it ; {b) the Courfe of Equity in refpe£f of Penalties and 

Cojis. 

(r) Page 23. (f) The Low of Average in the Cafe of Partial Lojfes 

[d) Page 16. at Sea ; {d) the Circumfiances upon which Relief may be 
had in Equity againfi hard or unreafonable Agreements ; 

(0 Page 18. (e) the ConJiru£fion of Wills to Charitable Ufes^ where 
the Eflate intended is greater in Value than the particular 

(/) Page 31. Bequejls amount unto; (f) the Power of a Council of 

State to commit; with Variety of Matter concerning 
Pleading; and the Plantations belonging to England; 
and the Privileges and Birthrights of the Englifh Sub- 
ject by the Common Law^ and how far that Law extends. 

(g) Page 45. (g) 7^' Nature of Colleges^ Hofpitals^ and other Elee- 

mofynary Foundations^ and the Authority and Power of 

(A) Page 74. Vijitors^ and the Methods of their Proceedings ; (A) the 

Court of Chivalry or Honour ^ the Extent and Boundaries 
of its furifdi^fion^ before whom held^ and when and in 

(i) Page 86. what Cafes a Prohibition lies to it; (/) the Power of 

Lords of Copyhold Manors to refufe Petitions for the 
Reverfal of Recoveries in their Courts^ and the Judg- 

(4) Page 89. ment of Equity upon fuch occajions ; (k) the Right of 

Dower f and the Efficacy of a Term attending the Inherit- 
ance to prevent its Enjoyment^ and the Opinion of Equity 
thereupon, 

(/) Page 93. (/) The Preference of an Outlawry upon mefne Procefs 

to a Judgment not extended^ and the PraSfife and Reafon 
of the PraSfife of the Court of Exchequer in that Cafe ; 

(«) Page 98. (m) the Conjideration which a Court of Equity ought to 

have of Bonds^ Bills or Promifes made or given upon 
Condition or Conjideration of promoting and procuring 
Matches. 

(•) Page 101. (n) The Dependency which Ireland hath upon England, 

and her Subordination to ity and the Authority of the 

Houfe 
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Houfe of Peers in This^ over the Proceedings in the 
Chancery of that Kingdom ; {a) the Opinion of Equity (a) Page io8. 
upon Conditional Limitations^ and what will he a Per- 
formance offuch Conditions^ and to whom the Profits Jhall 
go during the intermediate Time^ &c. 

{h) The Salification requifite in a Prefentee to a W Page "4. 
Benefice^ and the Power of the Ordinary to refufe for 
Defe£f of Knowledge^ and how that Defe£f is to be tried; 
(f) the Confiru£fion of Law upon a Deed leading the {p) Page i35» 
Ufes of a Fine of the Wlfes Land to the Heirs of the 
Hu/band^s Body^ the Huflfand dying afterwards before 
the Wife I (d) the Right of the Half Blood, in the W Page 139. 
Diflribution of an Intejiate^s Efiate, and unto what 
Share; (e) the Right of nominating to the Office of Chief (*) Page 143. 
Clerk for inrolling of Pleas in B. R. and to whom it 
belongs ; {f) the Nature of a Bill of Exceptions, and the (/) Ibid. 
Proceedings thereupon, and in what Cafes the fame may 
be refufedy and if any Authority in the Lords over the 
fudges in Cafe offuch RefufaL 

{g) The Punijbment ofTreafon by the Englifh Laws, [g) Page 163. 
and the Form of Judgments in that Cafe: (h) the Nature (i) Page 176. 
of Contingent Limitations after a Fee, and if they may 
be allowed upon Contingencies to happen at any Time after 
the Deceafe of Perfons then in Being; (1) the Manner W Page 181. 
of declaring the Ufes of a Fine ; and by what Deed or 
Writing; {k) the Naturt of Wills, and of the Revoca- {k) Page 188. 
tions of them, and if a Will, whereof the Contents are 
unknown, may revoke a former ; (/) the Efficacy of the (/) Page 193. 
ASls of one that is Non compos mentis ; and if, and 
how far void; (m) what Deeds altering the Eflate of a (m) Page 198. 
Tefiator Jhall revoke a folemn Will, 

(«) The Nature of the Office of a CUrk of the Peace, (») Page 203. 
by whom grantable, and for what Inter efi, and how re-- 
moveable; (p) the Prerogative of Prefenting to Benefices (0) Page in. 
made void by Promotion, and iffuch Prerogative be ferved 



or 
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or fulfilled by a Commendam ; and whether it can operate 
{a) Page 238. upon a new created Parijh or Re5lory ; (a) the formal 

Reafon and EJfence of Treafon^ and wherein it confijls^ 

and what is necejfary to be alleged in IndiSfments for that 
(h) Page 144. Offence ; (b) the Right of Tithes for Herbage or Jgi/l- 

ment of Cattle grazed and fed for Sale^ though formerly 

ufed to the Plough, 

(f) Pige 246. (f) The Expofition of a Will of a Native of France, 

and by what Meafures a yudgment ought to be made of 
the Meaning of Phrafes ufed by fuch Perfons in that 

(</) Page 252. Language upon fuch an Occafion ; (d) the Force or 

Validity of a Grant or JJfignment of Land (in which 

(0 Page 261. the Grantor had a very long Term) to hold from and 
after the Grantor* s Deceafe; {e) the Confiru6lion of the 
Word Share in a Will concerning /^^ New-River Water; 

(/) Page 267. (/) the Title of Knight y if and howy Part of the Name^ 

and what Allegations in a Count in a Quare Impedit are 

not needful to be anfwered tOy and what may be traverfed^ 

and what Grants of the Crown Jhall be good notwith- 

fianding fome^ and what Mifrecitals. 

Thefe and many other Particulars^ worthy of mofi 
Men's Notice^ are here debated; and it may reafonably be 
fuppofed that none will be Enemies to the Defegn and 
Publication^ but thofe who mifiike the fmall Remainders 
we have left us^ of the Jrijiocratical Part of our Govern- 
ment : The Gentlemen who do fo mufl be unacquainted 
with the Grecian and Roman Story ^ as well as with our 
own^ or elfe have read it but fuperficially ; for even the 
mofiperfeif of the Grecian Common-wealths werefomewhat 
ArifiocraticaL That^ which may be called fuch^ is 
Sparta, which^ though it bad fome Laws we cannot 
account for^ yet during fever a I Centuries it maintained its 
own Liberty y and affifted its Neighbours to preferve theirs. 

And notwithjianding fome Men may think the contrary^ 
Democracy was not the only Favourite Model of the 

Ancient 
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Ancient Legijlators, The wife Solon, who founded that 
Popular Government of Athens, was not fo fond of his 
own Framey as to recommend it to other Places^ though he 
believed that it fuited befi with the Infirmities of the 
People: And even in Rome, before She acquired any 
great Reputation j there was a Senate ; under Kings it 
had one ; nor doth it appear that a Senate was adjudged 
Ufelefsy when it became and was called a Comman-wealih, 
And as foon as the Senate hji its Authority ^ a Tyranny 
was fet up : This may be called their Arijiocratical Part ; 
and whofoever reads the Lives ofthofe Roman Worthies^ 
Cato Uticetijis, &c., that nobly attempted to defend the 
Liberties of their Country ^ will findy That it was for the 
Upholding the Authority of the Senate^ that they contefled^ 
foughty and died, 

Machfavel indeed^ in his Difcourfes upon the Decades 
of Titus LfviuSy has Jirained almoft every Thing in 
Favour of Democracy^ and with extream Art and Labour 
hath Ilhijirated a Popular State^ and made Rome the 
Example of it; and yet even in thofe Difcourfes ^ he fome- 
times fhews the Necefjity of an Arijiocratical Mixture^ 
to make a ju/i and regular ^ and happy and lajiing Govern^ 
ment. 

Nayy Algernon Sidney himfelf that famous AJfertor 
of Liberty y doth almoji every where prefer the Arijiocracy; 
and he was confirmed in that Sentiment by the Views he 
had taken of former and prefent Governments y and by the 
Knowledge he had of what formerly was our own Conjli- 
tutiony till Henry the Seventh* s Reign : For that Prince 
[as the Lord Bacon rightly obferves) was rather cunning 
in relation to his own TimeSy than a Perfon that had a 
full ProfpeSf of what would afterwards be the Confequence 
of his Meafuresy or that had a due regard to Pojierity : 
No Man can wijh that the Houfe of Lords Jhould be made 
Cyphers ; if they could once again be made the Natural 
Balance between the King and People, 

There 
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There drop, even from Mr* Sidney's Pen, Exfrejjions 
enough to prove that ajuji Compojition of the three Powers, 
Monarchical, Ariftocratical, and Democratical, would 
have been reckoned even by him an equal Government. 

Such a Mixture even our Government was ; and though 
fome, perhaps out of mere Ignorance, have difputed the 
Democratical, and others the Monarchical Part of our 
Con/iitution, yet no Body ever to this Day could pretend 
that our Barons, thofe Majores Regni, had not originally 
a Share both in the Legijlature and Adminifiration within 
this Kingdom: The Fa£l is not necejfary to be proved, 
becaufe *tis not denied, and the Reafonablenefs of it is 
apparent. 

There is no Occajion to Compliment them for what their 

Jnceftors did in procuring of Magna Charta (which the 

judicious and indefatigable Antiquary Sir Henry Spelman 

faith, was only an Afcertainment or Recompilement of our 

Old Laws). 

It would be of Publick Service to have a juft State of 
the true Powers of the Houfe of Lords in their Judicial 
and Legijlative Capacities, according to the true Englijh 
Conjiitution ; that we might be familiarized to the abnoji 
antiquated Notions of the Arifiocratical Part of our 
Government; and fo may neither be overrun with the 
Schemes of Abfolute Monarchy-Men, who would have all 
Judicial Power, even the Dernier Refort, lodged in the 
Crown, or in Delegates appointed by it, and not in the 
Parliament, nor be crumbled into the Diforders which 
mufi follow the Notions of thofe who aim at a pure Demo- 
cracy. 

But to write an ExaSf Difcourfe upon this Head, 
would require more Lines than can become a Preface: 
The Reader therefore mufl not here expeSf an Account of 
the Growth and Decays of their Power, and the true 

Reafons 
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Reafins of Each; and the Regulations or ReJiriSfions that 
will be needfuly if they ever happen in any Degree to be 
rejiored to the Pre-eminence and Juthorities which they 
formerly enjoyed among us. 

It is enough for the pre/ent to fay^ That all the 
Meafures taken and ufed in the Exercife of their Judica- 
ture are obferved without Doors j efpeciaUy by the[Perfons 
concerned^ their Relations and Friends : That the Errors 
infuch Exercife (if any) are only to be correSfed by them- 
fehesj and no ways proper or fit to be fuggejied by any 
private Per/on^ much lefs to be publijhed in Print. 

However^ it may be hoped that thefe Reports may 
probably convince the young Nobles of this Realm^ and all 
who are employed in and about their Education^ that fome 
general Knowledge of the Laws of England, and fome 
Acquaintance with Hijiory and other Learnings cannot 
hi unworthy the jfmbition of every Nobleman^ s Son^ who 
has any hopes to fit as fudge in that Auguft Affembly ; 
where the nicefi of ^efiionsy in Cafes of the greatefi 
Confequence^ and between the greatefi of SubjeSfs^ and 
many Times between the King and his People^ do frequently 
come under Confideration. 

And thefe Papers may likewife remember them^ what 
jufi Liberty of Arguing and Debating hath been allowed 
to Counfel^ and with what Candour and Patience they 
have been heard^ even in the moft tender Points : As alfo 
fl}ew them what Refolutions were taken upon thofe De^ 
bates and Arguments^ that the Law may be confiftent 
with itfelfj and remain (as it is) a certain Rule of 
doing Right. 

- - - - Ornari Res ipja ncgat - - - - • 
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DOMINUS REX AND VISCOUNT 
PURBECK. 



aPON a Petition, the Quejlion waa in the Pecnge Silk. 
n Houfe of Lords, Whether the Dignity of S"?- 
I Vijcount coutd be Jurrendcred to the 
^ing by a Fine ? And it wm argued at 
he Bar by three Coanjel for the Peti- 
tioner, and by the Attorney General for 
the King. It was urged on Behalf of the Petitioner, 
That a Dignity cannot be furrendered to the Crown ; 
and that for ihcje Reafons : 

I. It is a Per/onal Dignity annexed to the Blood, j^xtrnmiijir 
and fo injeparable and immoveable, (See Rauliff't 'J" '•n^"«'. 
Caje 3 Rtp. Rutlanttt Cafe 6 Rep. 53.) thai it cannot ^'( b^"^' 
be either traniferred to any other Perjbn, or furrendered rcndcrui to the 
to the Crown; It can neither move forward nor back- F,"f*!^^'"^ 
ward, but only downward to Pojlerity ; and nothing ,i,t ' 

bat a Deficiency or a Corruption of the Blood can 
hinder the Dejcent, ai if the Ancejlor be attainted of 
Treafon or Felony, £sV. For in that Cafe, the Heir 
conveying no Inheritable Blood cannot make any Claim 
to that which is annexed to the Inheritable Blood : 
And bejides, there is a tacit Condition of Forfeitare 
annexed to tho/e Dignities, by the Breach of which 
Condition the Dignity Is determined ,■ but by the AS 
of the Party there can be no Determination of It, unlefs 
there be an Attainder which corrupts the Blood. And 
he took a Difference between ancient Honours and Honoun 
Dignities which were Feodary and Officiary, (as Earl F«od«T ""i 
Mar/hal of England) which have a Relation to an °®™^- 
OfBce or Land, for juch are Transferrable over, and 
fnch Dignities as are only Perjbnal, Inherent in the 
B Blood 
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Bloody and only javoar quaji of the Realty, of which 
no Fine can be levied, as 'tis of an Annuity to a Man 
and his Heirs, no Pine can be levied. 

A Dignity not 2. A Dignity was neither Jabjefi to a Condition at 
within the ^j^^ Common Law, nor intailable by the Statute de 
DoniSf nor Donisy iffc, nor barrable by the Statute of Fines : In- 

stitute of Fines, deed in Nevil^s Caje, jbmething which favours of the 

contrary Opinion is jaid ; but the Quejlion there was. 
Whether 'twas forfeitable by Treafon ? And therefore 
the prejent Quejlion is very foreign to the Matter there 
debated. A Dignity differs from other Inheritances, [2] 
being an Honour Perjbnal affixed to the Blood, cannot 
be forfeited by a Non-performance of a Condition, 
except that tacit Condition in Law, and consequently 
cannot be intailed ; and tho' the Title of a Vijcount be 
of a Place, yet it is only Titular, for it is often taken 
from the Surnames of Families. 



The Publick 
it interefted in 
the Peerage. 



Whether! 
Peerage is 
governable hj 
the ordinary 
Rules of Law 
concerning In- 
heritances. 



3. The Title of Vifcount, iffc, is not Jo much a 
private Interejl as a publick Right, for Peers are bom 
Counsellors of State, and one Part of a Senatory Body, 
and therefore cannot be renounced without the Confent 
of all thofe who have interejl in it ; they cannot, with- 
out the Conjent of the whole Body, whereof they are 
jb conjiderable Members, cut themjelves off from the 
Body ; and fo the Objedion of quilibet poteft Juri fuo 
renuntiare is eajily anjwered. 

'Twas further argued on the fame jide. That 

I. An Honour goes not according to the Rules of 
the Common Law, nor is it governable by them, it is 
not therefore pertinent to argue from thoje Rules which 
hold in Cafes of other Inheritances ; for a Dignity 
defcends to the Half-blood ; there is no Coparcenerjhip 
of it, but the Eldejl takes the whole ; a Fee-fimple 
will go to a Noble- man without the word {Heirs), i 
Inft, 27. It differs from EJlates in Land in the Intrin- 
Jick Matter, as well as the Manner of the Limitation, 
becaufe it is given for two Reafons, for Counfel and 
Defence ; and it is a Civil Interejl, appointed by the 
Civil Conjlitution of the Realm, which goes with the 
Blood, and is inherent in the Blood, infomuch that it is 
agreed on all Hands, that it can't be transferred to a 
Stranger; and till Nevit% Cafe, 'twas doubted whether 

for- 
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forfeitable for Treajbn ; if a Lord die, his Son Jhall be 
introduced without the Ceremony u/ual at the firjl 
Creation; a Peer's eldejl Son, and all Minors, jit 
behind the Chair of State, to prepare them for the 
Sitting in the Houje as Members, and becauje they 
have jbme Title to rfie Honour they are called Nobiles 
Nati\ for the firjl time they fetch breath they have 
Nobility in them : So that he, that Surrenders by Fine, 
mujl not onl}' extinguijh his EJlate in the Honour, but 
aljb the Nobility of his Blood. 



2. Every Lord is not only a Lord for himjclf, but The Pem ire 
aljb hath a Right of Peerage, and is a Peer of the |."5[*^„^ 
Realm, and therefore a Peer for every one of the 

Houje, and therefore hath the Privilege to demand his 
Writ Ex dibito Jujlitia^ and is to be tried by his 
Peers in Capital Crimes; and that appears farther 
from a Matter which happened in this Houje, i6 Car, 
2. There was an Order mentioning the Bijhops to be 
Lords of Parliament, not Peers ; at which the Lords 
wondering, ordered a Committee to examine the Reajbn 
of it ; which proves that Lord is not fo high nor indu- 
jive as Peers : So that if the Fine have any Operation, 
[3] it takes away not only his Right, but alfo the Right of 
the Houfe of Lords. 

3. The Trial of Baron or no Baron upon Ijfue in Peerage how 
any Court of Judicature is by the Records of Parlia- ^***^*- 
inent ; but if a Fine may be levied in the Common 

Pleas^ the Trial is drawn ad aliud Examen^ and mujl 
then be by the Records of that Court. The Clerk of 
the Parliament always certifies if he be a Baron, be- 
cauje he hath the Record before 1iim ; but he cannot 
certify he is no Baron, becauje he hath not the Record 
thereof before him. 

4. No Fine can be levied of a thing Perfonal, as an Thingi Per- 
Annuity to a Man and his (Heirs,) but a Dignity is a ^^^|,%i^^ 
thing Perfonal ; and fo he took notice of the Diffe- ^ 

rence betwixt the Honours of Peerage, which are Per- Honoun Feo- 
fonal, and the Honours that are Feodary and Offlciary, d«ry and Offi. 
which have Reference to an Office or Land. "*^' 

5. He did argue ab inconvenientiy that this Opinion Argumentum 



can be no Inconveniency to the Crown ; but the con- 
trary makes Nobility a mere Pageantry, by putting it 
into the Hands of a weak and angry Father, to dif- 

pojefs 



ab inconve- 
nienci. 
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poJQfejs an hopefal Son of that which is his Birthright : 
The Titles of Efquire and Gentleman are drowned in 
the greater Dignity of that of a Peer^ and when the 
greater are gone, the other mojl go with it : And then 
from being a Nobleman to day, he and the rejl of his 
Family mujl be below all Nobility, and be called Teo- 
man or Gooilman Fillers to morrow, which may bring 
great Confujion to a Noble Family and all its Rela- 
tives ; and Jiirely this Houje will not put fach a pub- 
lick Dijrefped on Jlich a Family, by agreeing to jb 
unjujl an A.& of one Man. And that which was mojl 
relied upon, was a Rejblution of this Houfe in Staf- 
ford*% Caje Anno 1640. which no Man without Inde- 
cency can quejlion ; it pajjed not fub filentio or obiter^ 
but upon Debate ; neither could it be any way invalid 
upon Account of the Times, for it was in the Infancy 
of that Parliament, and that wherein a Peer's Cafe, 
who Jits now in this Houje, was Judicially before 
them ; and therefore there is no Reafon to Jhake that 
Judgment more than any other Judgment of that Time. 
My Lord Coke in his 4 Inft, Chapt. of Ireland^ is of 
Opinion that Honours cannot be extinguijhed but by 
Precedent! AS of Parliament. Then as to the Precedents that 

have been urged on the other Jide, there are none 
direfily to the Point ; for as to Nevits CaJe, there are 
very few Cajes cited there aright, and are not to be 
look'd upon as Law. The Cafe of my Lord of North- 
umberland in 3 (sT 4 Phil. ^ Mar. was by way of 
Creation, and fo was the Cafe of Dudley. And Dug- 
dale in his Baronage of England^ pag. 270. gives an 
Account of it ; and the rejl of the Precedents are 
above Two hundred Years old, which psifftd/ub^lentiof 
and are not to be vouched unlefs they were difputed. 
The firjl is Bigod*%^ who in the Time of Edw. 1, fur- 
rendered the Honour of Earl Marjhal of England to 
the King, who granted it to him in Tail: This 
Honour is Officiary, and therefore nothing to the Pur- 
pofe ; and the Surrender was made thro Pear. fFal- [4 
Jingham 95. The next is the Earl of Pembroke*^ Cafe, 
who in 8 Edw, 4. was made Earl in Tail, and by this 
he had the Grant of the Town of Haverfordweji ; the 
King afterwards inclining to dignify his Son with that 
Title, procured him to furrender by Deed, and be- 
Jlowed on him another Title, and gave a greater 
EJlate, and an andenter Honour. Here was an EJlate 

Tail 
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Tail jurrendered by Deed ; it might work a kind of 
Dijcontinaance, but no legal eflfediual Surrender. And 
for the Caje of Ch, Brandon^ who in the Time of i/. 8. 
was created Vijcount Lijle^ afterwards he Jiirrendered 
thaty and got a Dukedom; now no Man ever ques- 
tioned the Efficacy of this Surrender, for he himjelf 
had no Reafon to quejlion it, for 'twas to his Ad- 
vantage ; and none other could quejlion it, for he died 
without IJQfue, and his Honour with him : And ]b in 
the Caje of my Lord Stafford^ he jurrendered, and got 
a new Honour. So that it appeared all thefe Cafes 
were either Honours referring to Offices and Lands, or 
elfe fuch as were for the re-granting of greater Dig- 
nities, which they had no Reajbn to quejlion, and ^o 
they pajfed fubJtUntio : But here is not one Precedent 
that they did ever Surrender to the Prejudice of their 
Blood, or move themjelves quite out of the Houj*e by 
Fine or Deed. And further. If Precedents be good 
for the Surrender of an Honour by Fine, why not aljb 
for Transferring of it to another ? for of this we have 
jbme Precedents, Dairtcourfs Caje, 4 /«/?. 126. One 
Branch of the Family fat in the Houfe by Virtue of a 
Grant from the other Branch from the Reign of Ed. 2. 
to Hen. 6. and the Cafe of the Earldom of Chejier^ 
flrjl granted 17 //. 3. n. 25. and transferred 39 H, 
3. And there was an Attempt made in the Lord 
Fitzwalter's Cafe, to make a Baron by transferring of 
the Dignity ; but you will find all thefe Precedents dif- 
allowed : And 'twas faid that no Man ever met with 
any Cafe where any Nobleman by Pine levied, or 
other Conveyance, became a Yeoman or Ignoble. 

'Twas argued by another much to the fame EflfeS, Peerage how 
That Baronage and Peerage is to be determined by ^"We. 
the Records of the Lords Houfe, and if any other way 
be given, as there mujl be, if a Fine be allow'd to bar^ 
then the old true way is gone : This was not a Fine 
conditional at the Common Law, and therefore not 
within the Statute De donis ConditionalihuSy and an 
Honour being a Perfonal Dignity is not to be barred 
(Jones Rep. 123.) by Fine, being inherent in the Blood, 
i^c. The Duke of Bedford was by Authority of Par- a Peer was 
liament degraded, and that was for Poverty, and by degraded for 
Aa of Parliament, and not by Surrender : Therefore ^^^^^Vf' 
Judgment was prayed for the Petitioner. 

The 
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jtrgnmeMtfirtbe The Attomcy General argued pro Domino Rege 
^^' upon thejc Reafons. 

I. There is but a dcfeSive Proof of the Creation of 

this Honour, no Letters Patents, no Records of the 

Inrollment produced, nor any Entry in any Office of * 

fuch a Patent, as is ufual ; all that is pretended is, [5] 

That he jat in fome Parliaments afterwards as Vijcount 

Purbeck; but that will not be accepted for Proof; 

Vifcount for no Man can be created Vifcount but by Letters 

created by Let- patent ; a Writ of Summons will be an Evidence of a 

ten atento y. q^^^^^q^^ y^^^ ^ju ^q^ amount to a Creation; there is a 

Ceremony equal almojl to that of an Earl, there mujl 
be a Coronet ; all which mujl be performed, or he mujl 
have Letters Patent to dijpenfe with it, which being 
Matter of Record, mujl be produced. 18 Hen. 6. 
Beaumont was the flrjl created Vifcount^ but there was 
never any jince, nor then without Letters Patent ; for 
he is to take place of jbme, and therefore he mujl have 
jbmething to jhow for his Precedency ; but a Baron is 
the lowej Dignity, and therefore may be created by 
A Baron may Writ : Neither can it be prefumed that they were lojl, 
be by Writ. for except it be produced it makes no Title ; except 
they be produced, it jhall not be , intended there was 
any ; neither can it be help'd by any concurrent Evi- 
dence, for if there were {Page\ Cafe 5 Ref, 53.) a true 
Creation, there would be jbme Evidence in jbme of the 
Offices; but there is not in any of them the leajl 
vejiigia of Proof to ground a Prejumption. 
That Dignitiet 2. Dignities, as well as other Inheritances, mujl be 
muft be limited limited according to the Rules of Law ; the Dukedom 
h^allRu!^.. <>f Cornwal (in 8 *^. 1. the Prince's Cafe) was limited 
other Inhe- according to the jlri3ejl Rules of Law. And whereas 
ritancet. |t fcath been faid that Dignities differ from other 

Inheritances, that is where there is fome particular 
Reafon for it, as in the Cafe of TranfmiJJion or Aliena- 
tion, which depends not upon the Manner of Creation, 
as jhall be jhewn afterwards : And for the Caje of i 
Inji, 27. which was that an Inheritance of a Dignity 
may be created by other Words than other Inheritances 
arc, as an Ejlate-Tail without the Words j/'/^/V Body^ 
there's not any fuch Thing in the Book : 'Tis faid in- 
deed, that if the King for Reward of Services done do 
ffrant Armories to a Man and his Heirs Male, 'tis an 
Intail of the Coat without faying of his Body ; but I 
think that will not be taken for the Cafe of a Dignity ; 
the Statute De donis Conditionalibus extends to Honours ; 

the 
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the Word terram would be thought an improper Word That Honoun 
to comprehend all Things tailable, yet jaid to extend ">*y ^ mtaUed 
to all, and to Honours too, i Inft. 20. and if an Honour statute Dt 
can't be intailed, then no Remainder can be limited ; dxmh, 
and yet there be many Lords that jit in this Houje by 
Remainder by good Title. The Statute of 26 Hen. 8. 
17. faith. That if a Man be attainted of Treafon, he 
Jhall forfeit his Lands, Tenements, and Hereditaments: Hert^tamenu 
Now 'tis adjudged that the Word Hereditaments com- comprehendt 
prehends Honours, which Jhew that they are jubjeS to **'*®""' 
the fame Rules of Law that govern other Kind of 
Inheritances, and are comprehended with other Parti- 
culars without general Words. This being premifed, 
it*s a known Maxim in all Laws, Nihil rationi magis 
amfentaneum quam rem eodem modo dijfolvi quo conjlitui^ 
tur^ which Rule is fo general, that the highejl Authority, 
/./. the Parliament, is not exempt from it ; for 'tis not 
pojQIible to ejlablijh any Thing fo firm by Statute, 
which cannot by another Statute be annulled. Now 
in the Creation of a Peer there are three Things ; the 
Perfon that creates, the Perfon that is created, the ThataCrea- 
Matter of Record whereby he is created. Now if the "o** """X ^ 
King, who is the Perfon that creates, and his SucceJJbrs, JotiI*iI^'when. 
agree with the Perfon that is created Peer and his 
SucceJQfors, the one to undo their Parts, and the other 
to give away their Parts, and there is a Matter of Re- 
cord of as high a Nature concurring to eflfefi this 
DiJQIblution, l^c. in fome Cafes 'tis in the Power of an 
Ancejlor, by his own Ad, to dejlroy a Patent ; as if 
a Scire facias in Chancery be brought againjl his Patent, 
and Matter is fuggejled whereby to avoid it, this Jhall 
{Bro. Tit. Patent^ 37', 97.) vacate whatfoever was 
created by the Patent, and yet 'tis there in the Power 
of the Ancejlor, by good Pleading, to have fupported 
the Patent, and by bad pleading to dejlroy it ; and 
therefore when the Foundation, which is the Patent, 
fails, the Honour, and whatever it be that is ere6{ed 
upon it, Jhall fail alfo : Every EJlate, by the Confent 
of all Perfons interejled and concerned in the Thing, 
may be taken away ; for the Law is fo fet againjl 
Perpetuities, that a Claufe intimating it is void, and 
tho' an Honour is not {Jones*% Rep. 109, 123.) ajjign- 
able, yet it may be extinguijhed. It's true, if a Man 
hath but a Part of an EJlate, as only an EJlate for 
Life, he can't alone pafs away the whole EJlate, but 
none who hath the Inheritance in Tail or in Pee, but he 
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may dejlroy the whole, and tho' any one have but Part, 
yet by the Concurrence of all that are concerned the 
Whole may be dejlroyed : It is admitted if he commit 
Treajbn, and is attainted thereof, he lofeth the Honour . 
for himjelf and his Pojlerity ; now 'twas in his Power 
to do this Ad overt ; and if by an ASL unlawful he 
hath Power to defeat the Dejcent of the Intail upon 
his IJQfue, there is the jame Reajbn that by a lawful 
A3 he jhould part with it; there are two Ads of 
Parliament in force which fortify the Fine ; it mujl be 
granted that thofe Honours are within the Statute de 
donisj and then there can be no Reajbn they jhould not 
be within the Statutes of Pines, 4 Hen, 7. (sT 34 /f. 8. 
which jay that Tenant in Tail may levy a Fine of all 
Things that are intailable within the Statute de donis ; 
whatever therefore is within the one is within both ; 
and it is not jufflcient to alledge that it is inconvenient 
that it jhould be within the Statute of Fines ; for 
there is an AS of Parliament, and without an A3 of 
Parliament to exempt it, it can't be exempted : It may 
be proved by great Variety of Precedents to have been 
the Pradife in former Times, anciently nothing more 
frequent than to releaje Honours. See Selden*s Titles 
of Honours 730. it was as frequent as to grant them : 
In later Times {DelavaFs Cafe, 1 1 Rep, i .) it hath been 
the Judgment of the Lords that Honours may be ex- 
tinguijhed, which in 1668. was certified by all the 
King's Counjel Learned in the Law to be good Autho- 
rity. But to go a little higher, Andrew Giffard Baron 
Pomfret in Fee, 4 Hen. 3. Rot, 100. jurrendered to the 
King ; jb 23 Hen, 3. Simon Mountford^ Ejq; Earl of 
Leicejier^ having a Mind to take an Honour from his 
eldejl Son, and confer it upon his younger, and jb it was 
jurrendered and regranted accordingly. Selden jeems [7^ 
to conjlrue this to be by way of TranjmiJJion, and not 
Surrender ; yet others of later Authority (as Camden*s 
Britan, Title Earl of Leicejler) jay exprejly that he 
did Surrender it ; and Selden himjelf jays it was by 
Concurrence of the King : King Hen, ?. {Rot, Cr, 24. 
men, E, i.) created one Earl of Richmond^ and he 
furrendered to the King {Camden^ % Brit, Title Earl of 
Richmond.) Roger de Bigod jurrendered not only the 
Office of Earl Marjhal, but aljb the Earldom of 
Norfolk, William Duke of Juliers^ whoje Father 
came in with Edw, 3. was created Earl of Cambridge 
(40 Edw, 3. m. 21.) in Fee, his Son jurrenders to the 
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King, which Record we have here: So Edward the 
Third made his Son yohn of Gaunt (See Camden ubi 
fupra) Earl of Richmond^ who furrendered it to the 
King. And lajlly, in th^ Years 1639, 1679. Roger 
Stafford J whom the King intended to make a Vijcount, 
by the Advice of the Learned Men levied a Fine 
thereof, by which 'tis now enjoyed. LaJUy, he argued 
ab inconveniently for no Lord in the Houje will be in Arpmentum 
Safety if it /hould be otherways, there being many Jit- ^ inconveHieuti. 
ting in this Houfe by Virtae of Surrenders from other 
Lords in former Days, and perhaps fome of their Heirs 
are alive ; and jb if theje Surrenders be adjudged inva- 
lid, it would /hake their Lord/hips own Pojjejiions, and 
make it dubitable, whether Foreigners and Perjbns un- 
known may not come and thrujl them out ; but if not 
jb, it may cauje Confujion among/l themjelves, their 
former Honours having been furrendered to accept of 
others ; and perhaps fome, not thinking their Title je- 
cure, will jlick to the former, and fo occajion Difpute 
and Confujion about Precedency. And lajUy, it will 
pot a great Difgrace upon your Ancejlors Proceedings, 
who deemed this Courfe legal ; and thoje mujl jhew 
very good Precedents that it hath been difavowed, if 
they will encounter fuch conjlant Pra6{ifes. 

In the next place it was anfwered to their Argu- AnTwer to Ob- 
ments and Objefiions ; and as for that iirjl Argument, je^ions. 
That an Honour is inherent in the Blood, he anfwered, Honourinhe- 
That this Inherency in the Blood is not ejfential to rent in the 
Honours, for an Honour may be created for Life, and ^^<^' 
then none of the Pojlerity or Blood of the Peer is 
thereby ennobled : It may be limited to the Heirs Male 
of the Body, jb that an Honour may touch and enter 
far into the Blood, and yet not run with it ; and far- 
ther, it may be limited to the Heirs by fuch a Wife, 
there the IJfuc by the fecond Venter jhall never inherit 
the Dignity, and 3'et is as near to the Father, as thoje 
that are by the firjl, fo that 'tis no true Ground that 
they go upon, that Nobility is inherent in the Blood. 
Ai^ for what was alledged as to the Inconveniency of 2. if Surren- 
Surrendering Dignities, he anfwered, That there may ^^% incon- 
bc nccejfary Reafons for the Extinguijhment of an ^*°**"*- 
Honour, and it may be for the Benefit and Advantage 
of the Party and his Pojlerity ; as if it do happen that 
the Family do fall into Poverty, and be not able to 
fupport the Honour of Peerage with Decency, and fo 
this Honour would perhaps be a Difgrace to the re/l of 
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the Lords ; and in a Child's Caje, it may happen to a 
Noble Family to have thoje AiHidions, that to con- 
tinue the Honour would expofe the Family to Infamy ; [8] 
and therefore fometimes, to prevent the Son of Adultery 
from his jucceeding to the Dignity, it may be con- 
venient to Jurrender it ; and yet this cannot be without 
the Concurrence of the Prince, who being the Source 
of Honour can bejl judge of the Reafons for jlopping 
the Stream ; and it cannot Jeem an harder Cafe to dif- 
inherit him of the Honour than of the Ejlate, which he 
may do ; and if he leave his Honour without his 
EJlate, it will be a Burden on his Shoulders which he 
will be unable to bear ; and feeing it*s necejfary that 
there be a Concurrence of the Prince, it is indecent to 
Juppofe fo vile a Thing of the Crown, as to comply 
with the Peevi/hnejs and Simplicity of the Parents, 

3. Precedents where there is no Reafon for it And as for what hath 
f^ Mrted**"* been alledged for the Invalidity of thofe Precedents, 
apporaa. ^^^ ^^^ ^^^^ ^ Cajcs of New Creations, and were in 

nature of Tranfmijjions, he anjwered. That when an 
Honour is furrendered, and a new Honour granted, the 
former is either extinguijhed, or not, before the other 
takes Effect ; if not, then the Party hath both together 
againjl the Will of the Donor ; and perhaps the new 
Honour may be of that Name and Place, and thofe 
Perfons may be concerned in it, that will not permit it 
to be effefied ; and if it be in the Power of the An- 
cejlor, for the Advantage of his Pojlerity, by the Sur- 
render of one Honour to take a greater, it may be alfo 

4. Concerning in his Power to do it for his Prejudice. As to the Ob- 
^*j5^^[^"« jeSion, That by the fame Reafon an Honour may be 
Peerage con- extingui/hed it may alfo be Transferred ; he anfwered, 
fcrred by the That there was a great Difparity betwixt them ; for as 
King only. ^ Alienations of Honours, there's great Reafon they 

jhould be difallowed, for they all flow from the Prince, 
and therefore 'tk not fit they jhould be conferred on 
any but by the Prince; tho' the Kings of England 
have granted Power to a General to give the Honour 
of Knighthood, ^c. in the Field, for the Reward and 
Incouragement of Valour ; yet this Granting of No- 
bility is a Prerogative peculiar to the King's Perfonal 
one ; no Man elfe can ennoble another : Time was 
indeed, when the Earls of Chefter^ having Counties 
Palatine, by Virtue of their Jura Regalia did create 
Barons, yet they never fat in Parliament as Peers, 
becauje Peerage being a Thing of fo high a Nature 

cannot 
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cannot be given by any but a Sovereign, and is given 
as a Trujl and Obligation, jb that common Reajbn 
jaith they are not transferrable. It is Jaid in our Law, 
that where OiRces are granted to a Man in Fee, (See 
'Jones 122, 123.) he may grant it over; yet in Jbme 
Cafes they are jb near to the Crown, that they cannot 
be transferred, but mujl defcend with the Blood : Upon 
the fame Reajbn no Man can ever transfer an Honour, 
for the near Relation which it hath to the Crown : But 
in cafe of Extingui/hment that Relation and Tnijl 
ceafeth, and jb they are different Cajes. Then laJUy, 
as to the great Objection of the Judgment of the 
Houje of Lords in Roger StafforJ^% Cafe Anno 1640. he Aafwer to Lord 
anfwered. That notwithjlanmng that Cafe, their Lord- ^^^^^ ^^^ 
jhips had given him Leave to argue it, and therefore 
they intended not that Jhould be any Impediment. 2. 
That is no Judgment; for they being a Court of 
[9] Judicature, do as other Judges, Judge of the Matter 

before them only. Then the Quejlion was. Whether An Honour 

an Honour could defcend to the half Blood ? They ""'l ^*^2?^ 

referred it to the Judges, who were of Opinion that it b1oc^4- but not 

jhould. Thereupon arijeth another Quejlion, Whether TrantfemUc 

a Man might Convey or Transfer his Honour to 

another? 'Twas refolved he might not. This drew 

another Quejlion; whereupon they rejblved that a 

Lord could not Surrender his Dignity ; the Original 

Caufe was about a Dejcent to the half Blood, the 

Rejbletion is he cannot Surrender ; how then can they 

pretend that to be a Judgment, when the Quejlion in 

Point of Judgment was not before them. Suppoje it 

had been refolved (and it's a Wonder it had not all 

that Time) that a Lord could not forfeit; and that 

had been a third jlep to have made it a perfect Buji- 

nefs; for conjidering the Times, it had been a mojl 

convenient Rejblution : But bejides all that, the King's 

Counjel were never heard in the Point, and the Reje6i- 

ing die Opinions of Learned Men, jhews it was no 

Refolution of the whole Houfe, tho' entred upon the 

Journal; and therefore he prayed Judgment againjl the 

Petitioner. 

The Earl of Shafijbury fpoke in the Houfe for the Earl of SUfit- 
Petitioner. ^'« Argu- 

The Strefs of the Argument for the King in this "*"'• 
Caje is^founded upon theje two^Ajfertions. 

I. That Honours are taken to be within the Sta- 
tute 
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tute de donisj ^c. and the general Rules of that 
Statute. 

2. And then fecondly, That Honours are to be 
governed as other Inheritances, by the Rule of the 
Common Law. 

As for the flrjl, it hath not been proved; for the 
Rejblution in Nevits Cafe 2 Jac. was Extrajudicial, 
and no Judgment of any Caufe before them ; and in 
juch Cafes the Judges do not hold themfelves to be 
upon Oath ; and if there be two or more of another 
Opinion, they do not refu/e to jign the Refolution of 
the major Part, and fo it goes under the Denomination 
of all the Judges ; but if it were a Judgment of them 
altogether, they could neither alter nor make new the 
Law, neither could they make that intended within the 
Statute de donisy ^c, which was not in Being till many 
Ages after ; Beauchamp in Richard the Second's time 
being the flrjl Honour that was entailed by Patent. 
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2. The fecond Ajjertion is contrary to the Opinion 
of the mojl Learned Men, the Honour and Dignity of 
the Houfe, the conjlant PraSife of WeflminJUr-hally 
and the direfi Evidence of the Thing it felf Jujlice 
Berkley^ a very learned Judge, declared his Opinion 
Fehr. 6. 1 640. as appears by the Records of this 
Houfe, That Honours defcend from the flrjl that was 
feized of them, contrary to the Rules of o Jier Inherit- 
ances ; and that Honours are not governed by the 
Rules of the Common Law. Jujlice Dodderidge^ in 
yones 207. is of Opinion, That Honours are Perfonal 
Dignities which are affixed to the Blood ; the Lords 
never yet fuffered their Honours to be tried at any Court 
at Law, or any other where, fave before themfelves, ^ 
tho' their other Inheritances are tried there as well as L^^ 
other Mens : So poffiffto fratris holds of Lands, but not 
of a Dignity, which is not difpofed of as other Inherit- 
ances, nor will it be guided by the Jlri6{ Rules of Law. 
The Lord Coke is of Opinion in Bedford*% Cafe, That 
an Honour could not be taken away but by A6i of 
Parliament ; therefore it will be allowed that the Con- 
currence of all Parties concerned may extingui/h this, 
as well as other Inheritances, but the Concurrence of all 
cannot be without AS, of Parliament; for the whole 
Kingdom has an Interejl in the Peerage of every 
Lord : It is a dangerous Dofirine to fay our Judicature 
and Legijlature '\% our owp only. The Houfe of Lords 

is 
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is the next Thing to the Crown, tho' that be far above 
them ; yet thoje that reach at that mujl take them out 
of the way firjl ; they were voted ufelejs and dan- 
gerous before the Crown was laid ajide; and as in 
Dejcent of the Crown the whole Kingdom hath fuch 
an Interejl in it, as the King cannot Surrender or alien The King can- 
it ; fo in a proportionable Degree, tho' far lefs, the "^''^^^^^ 
King and Kingdom have an Interejl in their Lordjhips, Crown. 
and Dignities,- and Titles. It is true they may be Honours may 
forfeited, but it doth not follow that they may be ^4^^^"** 
extingruijhed by Surrender. There be two Reajbns for 
the Forfeiture : 

1. There is a Condition in Law, that they Jhall be 
tree and loyal to the Government 

2. Honours are inherent in the Blood, and when 
that is corrupted, that which is inherent is taken 

away ; but in Cafe of a Surrender theje Reafons do The Reafons 
not hold ; there is no Breach of any Condition in Law, ***> °**^ ^^^^ *" 
nor any Corruption of the Blood ; for thejc Reajbns * "^° ^^' 
Felony without Clergy forfeits Honours; whereas 
other Inheritances, tho' Fee-Jimple, are lojl but for a 
Year and a Day, and Jo are Freeholds for Lives ; 
which is another clear Injlance that Honours are not 
governed by the Rules of Law. It is prejfed as a 
known Law, that Honours are grantable for Lives ; a 
Point of greater Conjequence than the Thing in De- 
bate : It's not a fair way of arguing, nor to be allowed 
of. As for the Precedents that are, Selden 730. is ex- Precedents 
prejly againjl them ; for it Jaith that the Honours of answered. 
Baronages were in Abbots only in Right of their 
Abbies, not inherent in them : So that 'tis plainly 
inferred that other Honours are Perjbnal Dignities. 
The Lord Delaware* % Caje 1 1 Rep, makes nothing for 
them ; for it doth not follow, that becaufe he could not 
Surrender that which was not in him, therefore he 
might Surrender that which was in him. As to the 
other Precedents, he gave theJe three Reajbns : 

1. They were bare Surrenders, no Fines. 

2. All thojc were made by Perfons that had Advan- Suneaders for 
tage by them, having greater Honours granted unto ^^ Benefit of 
them ; or fuch whofe Interejl was beyond the Seas, and ^^ ^^"^v 
therefore were willing to quit their Dependencies here 

upon good Conjiderations that pleafed them : Et volenti 
non fit Injuria. 

3. All thefe Surrenders pajfed fub filentio^ and never Pafled/ii 
admitted of any Dijpute : But as for the Jble melan- /^w. 

choly 
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iMtASiaffhrd^t choly Pfcccdcnt of Roger Stafford 1638. which was 
Caie fuppoited. condemned in Parliament 1640. *tis to be obferved [n 
that Rejblution can't be condemned becaufe of the 
Times ; for the Affront to the Lords, in taking jbch a 
Fine, was in 1638. and when could it be more properly 
remedied than in 1640. except it be expefied there 
were a Prophetical Spirit of Judgment againjl a Thing 
not in Being ; there were 94 Lords, prejent ; and the 
Vote was Nemine Contradicentey which gives it as great 
an Authority as any Rejblution that ever was. The 
King's Counjel were not heard in the Caje of Ship- 
money, nor Knighthood-money, where they had 
more Right to claim to be heard than in this Caje. 
To conclude; a Fine is a Judgment in the Common 
PUas^ and your Lordjhips Honours are not triable in 
that Court below in JVeftminfier-Hall ; but if this Fine 
be allowable, they mujl be triable there as well as other 
Inheritances. And as to what has been jaid. That 
jbme of your Lordjhips jit here by Remainders, and 
they are in Danger, if Honours be not allowed to be 
intailed, it's denied ; and if they be intailed, it's not of 
the jame nature with other Inheritances ; neither doth 
any Lord jit here by Title of a Remainder, but by 
Virtue of a new Grant in the jame Patent. 

Judgment that 'Twas afterwards declared. That the Lords Spiritual 
an Honour ^nd Temporal in Parliament ajfembled, upon a very 
fc^^Rne. *o°8 Debate, and having heard his Majejly's Attorney 

General, are unanimoujly of Opinion, and do rejblve 
and adjudge, that no Fine levied, or at any Time 
hereafter to be levied to the King, can bar a Peer*s 
Title of Honour, or the Right of any Perfon claiming 
jbch Title under him that levied, or jhall levy jtich 
Fine. 
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[12] Duvall verfus Price. 

WRIT of Error on a Judgment in the Coart of Slander. 
Exchequer affirmed on a Writ of Error before 
the Keeper of the Great Seal, ^c. in an A6{ion of the The Writ of 
Cafe for Slander : The Writ was to this Effeft, GuUel- E^^^- 
mus (^ AfariHf ^c, Thef ^ Baronibus de Scaccario fuo 
fabUem^ ^uta in recerdo & precejfu ac etiam in redditione 
jiuEcij loqueLe qiut /kit in Cur* noftra de Scaccar^ coram 
Barenihus noftris pra^ de Scaccar noftro praJt per 
BiUam inter Edward' Price ArnC debitor' noftr* £2f 
Johan* Dovall AmC de quadam tranfgrejjion* fi'P^ 
cafum eidem Edwardo per prof at* Johannem illat* fuper 
quo judicium in Curia noftra de Scaccar* reddif fuit pro 
prafat* Edwardo verfus diSf* Johann' qu€e quidem 
record^ CsT procefs* caufa Erroris intervenient* in Camera 
ConciEj juxta Scaccar^ vocat* le Councel Chamber 
coram Domino Cuftod' Magni Sigilli Angliae ^ vohis 
prof a f Thef. venire fecimus ^ judT inde verfus pr€efaf 
Johann' coram^ Vc. affirmatum ejiy l^ quia in affirma- 
tioMeju£cij prad* verfus ^r<r^/*Johannem coram^&c. Error 
intervenit manifejtus ad grave dampn* ipfius Johannis 
Jicut ex querela fua accepimuSy quos Error* Ji quis fuerit 
modo debito Corrigi ^ eidem Johanni plenam ^ celerem 
juftitiam fieri volentes in hac partCy vobis Mandamus quod 
fi judicium coram prafafy &c, affirmatum eJiy tunc 
record fsT procefs* tam judicii quam affirmation* prteJ^ 
cum omnibus ea tangentibus qua coram vobis jam refident 
ut dicitur nobis in Parliament* noftrOy viz. 1 7 die Sep- 
tembris pro:^ futur* diftinSle ^ aperte mittatis ^ hoc 
Brevcy ut inJpeSiis recoriT & proceffu pradiSl* ulterius 
inde de ajfenju Dominor* Spiritualium ^ Temporalium in 
eodem Parltamento Exigent* pro* Errore illo Corrigend* 
fieri faciamus quod de jure tsT fecundum legem fsT con* 
fuetudinem Regni noftri Angliae fuerit faciemT Tefte 
nobis ipfis apud Wejlm' 8 Maii Anno 6. 

RecoraT (^ Procefs* de quibus in Brevi de Errore buic The Record 
Schedule annex* fpecificat* fit mentio fequitur in hac "^^^^ 
verbay Placita coram Baron* de Scaccar* &c. Midd* 
Memorand* quod alias fcilicety Vc. And by the Bill, 
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The Induce- 
ment. 



The Words. 



Damage laid 
looo/. 



Jury gave loo/. 
Judgment ac- 
cordingly. 
Writ of Error 
below. 



By Stat. 31 
^. 3- 



Price complains of Duvall prafent^ hie in Cur* eodem 
die de placito tranfgr* fuper cafum pro eOy viz. quod cum 
he was a good Subjea, and free from all Sufpidon of 
Treafon, and was a Jujlice of Peace in Radnor and 
Montgomery-Jhire^ and well performed his Duty, and 
well affected to the King and Queen's Government, 
and ready to oppofe all their Enemies, &r. the De- 
fendant malicioujly dejigning to prejudice the Plaintiff, 
and to bring him into the Difpleafure of his Prince, &r. 
did tali die & anno apud Wejlm' in Com' Midd', habens 
colloquium of the faid Plaintiff, fay thefe Englijh Words of 
him. He (meaning the Plaintiff) is difaffe£ied to the Go- 
vernmenty (the Government of the King and Queen mean- 
ing) and having other Difcourfe of the Plaintiff, and of 
the Government of the King and Queen, did fay of the 
faid Plaintiff thefe other Words, viz. He (meaning the 
Plaintiff) is difaffeHed to the Government, (the faid [13] 
Government of the King and Queen meaning) by 
Pretext of which faid Words he was Injured in his 
Credit, and fell into the Difpleafure of their Majejlies ; 
and his OfRce aforefaid, by Reafon thereof, did totally 
lofe, and remained hitherto daily in Danger of a jevere 
Profecution as an Enemy to the King, &c, ad damp* 
miir librar\ quo minus He can fatisfy the King and 
Queen the Debts he owes them : Et inde producit fe£i* 
&c, pleg' ^c. 

The Defendant pleads Non cul. Jury find pro querenf^ 
and ajjefs Damages 200 /. and Judgment accordingly ; 
pojieaque fcil, 6 julij Anno 5. iidem Dominus Rex ^ Do- 
mina Regina Mand* hie Breve de Err ore Corrigend* fuh 
Magno Sigillo Anglian Thef. CsT Baron* de Scaccar* fuo 
direct* in hae verba, directed Thef, fsT Baronibus fuis de 
Scaeear* fuOy ^uia in reeordo & proeejfu, i^e. Error 
intervenit manifeSlus ad grave damp*^ ^e, fteut ex querela 
fua aeeepimus, ae eum in 31 Edw. 3. inter eatera eoneor^ 
daf CsT Jlabilif fuit^ quod in omnibus eajihus Regem aut 
aV perfonas tangent* ubi quis queritur de Errore failo in 
Seaeeario Caneellar* ^ Thef, Venire fae* coram eis in 
aliquam Cameram Concilij juxta Scaccar* record* ^ pro- 
cefs* hujufmodi extra di£l* Scacc* CsT ajfumptis Jibi jujlic^ 
{^ al* peritis tal* qual* Jibi videbitur fore ajfumend* vocari 
fac* coram eis Bar ones de Scaccar* prad* ad audiend* In- 
formationes fuas fsT caufas judicior* fuor* £5f fuper hoc 
negotium hujufmodi debite facer* Examinariy Et Ji quis 
Error invent* fuer* ilium corrigend* £*f rotulos Emendari, 
ac poftea eos in diffum Scaccar* ad Execution* indefaciend* 
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remittifac*ficutpertinet^prout in eodem Statute plen* Con- 
tinet* JVos igitur voUntes errorem ft quisfuit juxta formam 
Statuti prad* corrigi V partibus prad* plenam^ ^c, f^ohis 
mandamus quod Ji judicium inde reddiV fit^ hinc record^ ^ 
procefs* pr€ed* cum omnibus ea tangentibus coram Domino 
Cujiod ' Magni Sigilli Angliae £*f vobis prof at* Thef, in 
Camera Concilij juxta Scaccar* prad* vocat* le Councel 
Chamber die Martis^ viz. 31 06{obris prox* futur* 
Venire fac* ut idem Dominus Cuflos Magni Sigilli Anglian, 
&VOS prafat* Thefaur* Fifes £? Examinatisy Vc, ulterius 
in hac parte de Concilio 'Jujiiciar^ £5f aV peritor* hujuf- 
modi Fieri fac* quod de jure {jT fecund* formam Statut* 
pr<td* fuit faciend* Teji* nobis ipfes apud W. £5fr. 

Ad quem diem Martis, viz. 31 die O^ohxis coram Proceeding! in 
Johannc Somers Mil* Domino Cujiode Magni Sigilli cham'^"'*""' 
Angliae {nullo Thefaur^ adtunc Exijlent*) hie fcii in 
Camera Concilij apud Wcjlm' prad* venit pntd* 
Johannes Duvall per S. A. Attorn* fuum. Et pned* 
Thefaur* CsT Barones record* V procefs* prad* cum om^ 
nibus ea tangentibus tunc hie Venire faciunt^ Et fuper 
hoc the jaid /. Duvall aJQfigns the General Error, and 
the jaid Price pleads In nullo efi Erratum ; and after 
jcveral Curia advifare*Sy and Days given, /«^/r hoc vifes 
CsT intelleSfis omnibus W fingulis pramijfts per prafat* 
Dominum Cuftodem Magni Sigilli prad* {nullo Thefaur* 
adtunc Exifeent*) maturaque deliberatione inde ha bit a 
ajfumptis ftbi J. Holt Mil* Capital* Jufticiar> ^c. ^ 
G. Treby Mtl* &c, Vocatifque coram eo Baronibus de 
Scaccar* pntd* auditifque rationibus Baronum prad* 
Vifum efi prafat* Cuftodi Magni Sigilli preed* {nullo 
[14] thefaur* adtunc Exijient*) de Concilio Jujiiciar* prad* 
quod in Record* aut proceffu prad* vet redditione jud* 
prad* in nullo efi Erratum Ideo confederatum eji per Judgment 
pr<td* Cuftodem Magni Sigilli Angliae {nullo Thefaur* »®™»«* ^*'««=- 
adtunc Exijient*) quod judicium prad* in omnibus affir- 
meturj i^c. 

Upon the General Error aJQ[igned here in the Judg- whether the 
ment, and Affirmance aforefaid, the jingle ^are was, ^^ ^ 
If theje Words, He is difajfeSied to the Government^ be jirgmumtfor the 
actionable ? And it was argued by the Counfel for the Plaintiff in 
Plaintiff in the Writ of Error, that they were not, be- ^''• 
cauje they are general and uncertain, do not import "*" 
any particular Crime which expojes to any particular 
Penalty, and they carry no Reference to his Office ; 
and tho' he be alledged to be a Jujlice of the Peace, 
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ytt there's no Cflbquium laid conceming his Office. 
To make Words afiionaUe, they majl either tend to 
the Scandal and Difcredit of the Party, or jbch, if 
true, as mojl bring Damage to the Party, of whom they 
are/poken ; otherwije, without Jpedal Danu^ laid and 
proved, there's no Rea/bn for the Jury to give Damages, 
becaofe he joffers none. In ancient Time theje ASions 
were rare; the Tear-Booh are little acquainted with 
them ; and tho' later Ages have countenanced them, 
yet it hath been under certain Rules and Limitations, 
as that they ought to be particular and clear; for if they 
are fo general as to be ambiguous, no ASion is warrant- 
able upon them ; and therefore they must be of a jingle 
and known Senje, and jiich againfl which no other 
Intendment can reaJbnaUy be admitted. Slander 
raijed by Argument, or Implication, or Inference only, 
is not enough to maintain an Afiion : And tho' the 
Cau/a dscendi be not inquirable now, after a Jury hath 
found them jpoken as laid, vix. malidoujly ; yet if the 
Words themjelves do not imply Malice and Damage, 
the U je of thoje Adverbs which are commonly mention'd 
in jiich Declarations, will not alter the Caje ; for Men 
are to be anjwerable only for their own Words, and not 
for Words expounded or dejcribed in another Manner 
than the Speaker intended. Here the Word difaffieHed 
is none of the plaineft ; nor is the Word Govemnunt 
much plainer ; the firjl is only a Negative, and to fay 
Hi is not affected to tht Government^ goes only to a 
want of Zeal, or to an Indifference of Temper, and 
doth not carry in it any Treajbnable Intent or Purpoje, 
much lefs any AS done. 

And as to the pretended jpecial Damage, in the Lojs 
of his Prince's Favour, or incurring his Dijpleajure, 
that b juch an Allegation as jhould not have been 
made, 'tis neither mannerly nor jujliflable in the Plain- 
tiff to aiRrm juch a Thing upon Record. And as to 
the Lojs of his OiRce, that can be no Damage, the 
jame being no Place of Profit, but merely of Burden 
and Trouble. 'Twas further urged. That if thefe 
Words were allowed to be ASionable, Tory^ fVhig or 
yacobitej or any other common rude, uncertain Terms 
in Dijcourje, might pretend to it, according to the 
refpeSive Turn of Times, and consequently no Body 
would know what Dijcourfe is allowable : As ill 
Tongues were to be correSed, fo Care is to be had 
of Liberty of Speech, not to make every Thing a Caufe [15] 

of 
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of A6{ion ; and to Jujlify this, on the jame jide were 
quoted Multitude of Cafes, too many to dejerve a 
Remembrance. 

It was argued on the other Jide, That theje Argument for 
Words toucht the Perfon in the mojl tender Point, viz, ^^^^'^^^^ 
his Loyalty ; That it carried Scandal in itfelf, not to ^ "^'' 
be zealoujly afTefied to the Government, which Protefis 
the whole ; that it was equivalent in Common Under- 
Jlanding, to the calling him Tray tor or Rebel; That 
this was much more, than aiRrming one not to be a 
good Man ; that difaffeSfed implied fomewhat pojltive ; 
it's Meaning was, that the Party hath an Aver^on, a 
fixed, fettled Enmity to the Government ; that this 
was fpoken of an Oiflcer of great Trujl ; that 'twas a 
Reflefiion upon him with regard to his Ofiice, for 
Loyalty is as necejjary as Jujlice in fuch a Pojl ; that 
to jlander him in the one, ought to be as afiionable as 
to jlander him in the other ; which is allowed it will, 
becaufe of the Reference to the Office in the nature of 
the Words, wthout any Special Damage : That to 
deny thefe Words to be afiionable, would tend to 
encourage Breaches of the Peace, by provoking Chal- 
lenges, X^c. for that, if Men cannot relieve themjelves 
by Law, they will be tempted to do it of themfelves in 
other Methods ; and that thefe Words were a Reflefiion 
on the Government, which imployed Men thus dif- 
afie6{ed ; and Abundance of the Common Cajes upon 
this Subjefi were quoted, to Jhew what Words would 
bear an Afiion in refpefi of Officers and Allegiance : 
And then 'twas argued Jlrenuoujly, that this was a 
Special Damage, viz. to lofe the Prince's Favour, 
which every Man ought to covet, and to lofe a Place of 
Honour and Command, both which the Jury have 
found. 

It was replied on the Behalf of the Plaintiff in the Reply for 
Writ of Error, That as to the Reflefiion on the l^""^^ »« 
Government, it might perhaps warrant an Information 
or Indifiment, but not an Afiion : That as to Challenges, 
there was vajl Variety of Words which are reckoned 
provocative in the highejl degree. As the giving the 
Liey calling a Man a Coward^ and the like, and yet will 
bear no Adion. And at lajl, upon Debate, the Judg- judgment ic- 
ment was Reverfed. Tcrfed. 
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John Duvall and Elizabeth his Wife, 

Appellants, verfus William Terrey of 

London Merchant, Refpondent. 

Court of Equity r | ^HE Appeal was to be relieved againjl a Decree 
di«*a « Iffuc A *° Chancery : The Cafe was. That the AppeUant 
Penalty re- Elizabeth had entred into a Bond of 140^! Penalty, 
ijewl there. conditioned for the Payment of 72/. on the Twentieth 
^for^o^ of ^j^riV 1676. and by reafon of feveral Promifes and 

Delays of Payment, and injijling apon Privilege, and 
other like Occajions, it was not pat in Suit till lately, 
and then the Appellants were Arrejled: And apon a De> 
daration, the Appellants pleaded Payment at the Day. [16] 
And after IJQTue joined, and Notice of Trial, upon jbme 
Dijcovery of a Defefi in the Evidence to prove the 
Bond, Motion was made in the King^s Bench to alter 
the Plea; which denied, a Bill was preferred in 
Chancery^ on Saggejlion that EliTuibeth had never exe- 
cuted it, or that *twas obtained by Fraud, and that 
there was no Conjideration for the jame ; and the Re- 
jpondent preferred a Bill, praying a Difcovery if fuch 
Bond, (5fc. Upon Examination of Witnejfes, and after 
P4iblication paJQfed, the Cauje was heard ; and upon the 
Hearing 'twas ordered. That the Appellants Jhould not 
be relieved, jave againjl the Penalty of the Bond ; and 
that it be referred to one of the Majlers to compute the 
Principal Money and Interejl due thereon, and to tax 
for the Refpondent his Cojls both at Law and in that 
Court ; and that what jhould be found due for the 
Principal, Interejl and CoJls, be paid by the Appel- 
lants at juch Time and Place as the Majler jhould 
appoint, who computed the Principal and Interejl at 
154 /. and the Cojls at 67 /• and to be paid the Twen- 
tieth of Oiloher following. 

Upon the Hearing of this Appeal, there were two 
^w^mVjmade i. Whether, there being jbme Difference 
in and about the Proof of the Bond, the Court ought 
to have made a Decree without direding a Trial at Law 
upon the Validity of the Bond : But 'twas held. That 

the 
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the Bond not being denied in pleading upon the IJQfue 

at Law, the Chancery had done right, and coald not Attorney pleadt 

weU have direSed any other Ijjue than what the Parties "^^""^ ^''^' 

themfelves had joined in at Law ; and tho' 'twas pre- Remedy againft 

tended that the Attorney had pleaded thus without ^'^* 

Direfiion, the Court did not much regard that Pretence, 

becaufe of the proper Remedy which the Law gives 

againjl juch an Attorney, if the Pretence were true, 

and therefore they did not much conjider that 

Another ^are was, Whether die Court of Equity i Ver, 350. 
could juJUy award more than the Penalty ? And ob- 
jefied, that the Order being tofave againjl the Penalty, 
no more ought to have been decreed. But 'twas jaid. 
That notwithjlanding that, when the fame was referred 
to a Majler to tax Principal and Interejl, the Order 
bound the Party to pay bodi, tho' it amounted to more 
than the Penalty ; and the Meaning of the firjl Part 
was only to relieve againjl the Penalty in cafe the 
Principal and Interejl came tolefs than the Penal Sum; 
efpedally the fame coming to be heard upon crofs Bills, 
iad as this Cafe was circumjlanced, after fuch Delay 
and fuch Pleading in the Court of King's nench : And q^^ ^^^ q^^^^ 
as to Cojls, held no Caufe for an Appeal in this Caje, of Appeal, if 
nor in Truth was it ever known to be a Caufe, if the the Mcritt 
Merite were againjl the Party Appellant. And fo the ^^ ^^^^' 
Decree was affirmed in the whole. Decree affirmed. 



[17] William Dolphin and Katharine his 

Wife J Appellants J verfus Francis 
Haynesj Refpondent. 

APPEAL to be relieved againjl a Decree in Chan- Money charged 
eery made by the Majler of the Rolls, Nov. 10. *^/^^„**P°° 
1696. The Cafe was thus. That one Paris Slaughter whohad*the 
of London^ being Guardian to Katharine the Appellant Benefit of it. 
during her Infancy, he placed her with his Kinfman 
Chambers Slaughter near Worcejler^ and fometimes 
boarded her in that Place for her Education ; and the 
Refpondent and the faid P. S, being Correspondents, 
Paris Slaughter ordered the Refpondent to pay the faid 
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Chambirs what Sums jhoold be called for upon the 
Account of Katharine : In purfuance whereof Jeveral 
Sums were paid upon her Account, and the fame were 
allowed again to the Rejpondent by P. S. The Ap- 
pellant Katharim having Jujl attained her Age, /he 
came to the Rejpondent, and dejired more Money, as 
by the Order o( P.S. and accordingly two feveral Sums 
were paid her, and Receipts taken from her, as by the 
Order of P. S. The Appellant Katharine did afterwards 
come to an Account with P. S, which was fairly jlated 
in Writing, and they executed General Releajes each 
to the other : But the faid two Sums not being entered 
in the Books of P. S. were not accounted for by the 
Appellant Katharine; and the Rejpondent not having 
received any Allowance from P. S, in his Life-time, 
nor having, as he thought, any juiflcient Orders to 
charge the Executor of P. S. with, he prefers his Bill 
againjl the Appellants, and by her Anjwer Jhe own'd 
the Receipt of the two Sums, but by Order of P. S. 
and afterwards, upon hearing of the Cauje, The Court 
declared that there appearing no pojitive Orders from 
P. S. for thefe two Sums, the Appellants ought to pay 
the Principal, Interejl and Cojls : And a Decree was 
made accordingly. 

And now it was argued on the Behalf of the Ap- 
pellants, That this was not juJl, becauje the Respon- 
dent never paid any Money to any Body while Katha- 
rine boarded with him, or afterwards, but by the Order 
and upon the Credit of P. S. and charged it to his 
Account ; and the Rejpondent did not pretend but that 
all was repaid him, excepting theje two Sums ; that 
the Refpondent and Katharine had never any Account 
or Dealings together upon her Credit ; and 'tis to be 
prejumed, that the Rejpondent hath charged theje 
Sums upon the Account of P. S. and not to her Ac- 
count, becauje the Receipts are jb worded ; and that 
Katharine had releajed P. S. on their accounting to- 
gether, and therefore jhe could not charge the Executor 
of P. S. 

On the other jide it was argued. That here was a 
Badge of Fraud in the Appellant K. that upon her 
Account with P. S, no Mention was had of theje 
Sums ; that the Debt was originally hers ; that jhe was 
obliged to pay it, either to Slaughter or to Haynes; Tjg' 
that not having paid the fame to Slaughtery and 
Slaughter having releafed to her, jhe was difcharged 
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from all Demands on that jide, and therefore 'twas the 

more reajbnable it Jhould be anfwered by her to the 

Refpondent; that tho' the Credit might be at flrjl 

given to Slaughter^ yet the Money being paid to her, 

and not by her paid to Slaughter^ Haynes had a fair 

Claim againjl her, even to avoid Circuity of Suits ; for 

if this were otherwije, 'twould only turn Haynes upon 

the Executor of Slaughter^ and that Executor upon 

Katharine the Appellant again in Equity to fet ajide 

the Releaje, and to have an Allowance of theje Sums ; 

and that in Jujlice and Equity the Charge was placed 

upon the proper Party, who at firjl was the Debtor for 

what jhe thus received : And accordingly the Decree Decree affirmed. 

was affirmed. 



Dormer Sheppard & aV verfus ^ofepb 

Wright & a/\ 

APPEAL from a Decree of Difmijion of a Bill Whether Aver- 
preferred in the Court of Chancery : The Cafe ff ^caferof * 
was thus : Tp^uCt 

The Appellants did in the Year 1693. '^^^ ^^ at Sea. 
Board the Ship Union at Gallipoly 210 Tuns of Oils, of 
which Ship the Appellants were Owners; and the 
Respondents loaded on Board her at Mejfina 85 Bales 
of Silk, upon Freight by Contrafi, both to be delivered 
at London. The Ship homeward bound was chafed 
into Malaga Mole by one of the Thoulon Fleet, who 
were three or four Days in Sight, then Jlood in for that 
Port, as if they dejigiied to attack the Fort ; and there- 
upon the Majler difcourfed the Owners Factor, who 
jent him off a Lighter to fave what they could of the 
Ship's Cargo ; and becaufe the Silk was of the greatejl 
Value, the Silk was put on Board the Lighter, and 
carried ajhore ; and to come at the Silk, (for it lay 
' beyond the Oils) they were forced to rummage the 
Ship : In faving of which, and fome fmall Part of the 
Oils, many Hours were fpent, and by the Seamen 
only, and at Night the French left the Port, whereupon 
no more was landed. But about jix Days afterwards 
the French Fleet appeared again before Malaga^ and 

then 
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then all Endeavours were ujed to Jave the Oils, bat 
they were prevented by the Boats which the French 
Men of War Jent into the Harboar, and the Enemy 
forced them to their Guns, and when they could defend 
the Ship no longer, they bored Holes to jink her, but 
the Oils kept her from jinking, and the French took 
her, and carried her away. The Bales of Silk were 
afterwards put on board another Ship, and delivered to 
the Rejpondents at London^ for which they paid the 
Freight, ^c. 

The Appellants pretending that they ought to have [ig] 
a Share of the Silk which was javed, in Proportion to 
the Value of the Ship and Oils which were lojl, they 
exhibited their Bill in Chancery^ to inforce the Rejpon- 
dents to come to an Average with the Appellants for 
the Lojs of their Ship and Oils. And after Examina- . 
tion of Witnejfes, on the Hearing of the Cauje, the Bill 
was dijmijfed. 
Argoment for And it was argued on the Behalf of the Appellants, 
Appellants. q^^ ^j^ Difmijion was not jujiiflable by the Rules 

of Equity ; for that it muji be agreed. If Goods are 
thrown overboard in Strejs of Weather, or in Danger 
or jujl Fear of Enemy, in order to jave the Ship and 
rejl of the Cargo, that which is javed jhall contribute 
to a Reparation of that which is lojl, aiid the Owners 
jhall be Contributors in Proportion; and that there 
was the jame Reajbn here ; that by preferring the 
Salvage of the Silk (being the bejl of the Cargo) 
before the Oils, the Owners were deprived of the fame 
Opportunity for the Salvage of the Oils ; that as the 
Sea-law in Extremity direfis the Majier to prejerve 
the bejl of his Cargo, and the Goods javed ought to 
contribute to the Lojs of the Goods Ejefied ; jb where 
one is preferred before the other in caje of Extremity, 
there being no Time to land the Whole, Average is 
jujl and reajbnable. And as to the jix Days Time, 
there was then no Apprehenjion of Danger, and con- 
jequently the Majier could not jujlify the Landing of 
any Thing after the Reajbn of their Fears were re- 
moved. 

That the Prudence of their Majier in javing the 
Silk before the Oils, ought not to be to the Prejudice 
of the Owners Interejl, the Oils lying next to be pre- 
served ; that the pretended NegleS of the Majier, in 
not landing them during the Abjence of the Enemy, is 
no Excujc, becauje then there was no Danger ; that 

the 
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the jaying that the Lofs of the Ship and Oils did not 
contribute to the Salvage of the Silks, is no Reajbn, 
feeing the Salvage of the Silk (which had otherwije 
been lojl) deprived the Owners of the jame Oppor- 
tunity for the Salvage of the other Goods ; that in 
juch Adventures, as the Danger is common, fo ought 
the Lojs or Damage to be common and equal ; that 
the Majler is equally intrujled by and for all; and 
were it otherwise, it had been the Duty, and will be 
the Interejl of all Owners of Ships to order their Ser- 
vants in Extremity to prejerve their own Goods ; that 
the Silk, being of the greatejl Value, it was a National 
Service, to prejerve that before the Oils, and therefore 
equitable that all who imbark in the fame Bottom, 
jhould Jhare alike in the Service done for Salvage, ^c. 
And further, that if in Extremity, the Safety of the 
bejl of the Ship's Cargo is not preferable before that of 
the meaner Vsilue, it will be of ill Conjequence ; and 
therefore the Sea-law provides flrjl for the Safety of the 
beji of the Cargo, and the Majier aSed accordingly ; 
and that 'tis the Opinion of tho/e who are learned in 
the Maritime Laws, That where Freighters Goods are 
equally in Danger, and a like Opportunity for the 
Salvage thereof, if the Safety of the one be preferred, 
[20J and the other comes to be lojl, juch Preference obliges 
the Goods preserved to contribute to thofe which are 
lojl; it being a General Rule in Caujes Maritime, 
That one Man's Interejl ought not to jufFer for the 
Safety of another's. 

On the other jide, it was argued with the Decree, Argument for 
That this Pretence was new ; that 'twas a Notion un- *« Refpon- 
precedented ; that the Rule of Average went only to y^^™ ^hcre 
the Cajcs, where the Lojs of one Man's Goods con- to hold. 
tributed to the Safety of another's, as by Lightening the 
Vejfel, (sTr. and not to this Caje ; that here each Man 
was to undergo the Peril of his own Goods ; that in 
Caje of Damage to Goods within the Vejfel, other 
Goods were not contributory, but the Owner mujl 
endure his own Lojs, and had only his Remedy againjl 
the Majler, if it were occajioned by his Defefi or Mis- 
carriage : That the Reajbn of Average was a merito- 
rious Conjideration in the common Ca/e, becauje there 
the Lojs of one did aSually jave the other ; but here 
was no fuch Thing : The Lojs of thefe Oils did not 
jave the Silk, nor did the Saving of the Silk loje the 
* Oik ; for if the Silk had not been javed, the Oils had 
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bccnlqJUfisr dinr «ttc Jo boIkT dot thcTOCvId not 
ca^T be rcmcnried without fvtlicr Tnie ; and if Pan 
oolj be ^Tcd, 'tis to tlic Advanta^ of tlic Oner; 
aad wbete aU cannot be jaTed at a Tiiiie» tlie Benefit 
is acridrntal to fainiy wfao(e Goods tlie Ma|icf^s IKf- 
cretioo direfis to be ^Tcd : And in diis Caje here was 
no jbch Conunoditjy as could contiibote to the LoJ^ of 
a Ship» if it had been kept on Board ; for the Silk, if 
on Board, had not aj|^ed to her Jinking. Bot be^dcs, 
here were ^ or eight Days between the landing of 
the Silk and the Seiring of the Ship by the Fnsuh^ in 
which Time all the Oils m^ht hare been Landed, and 
thereby both them and the Ship Javed ; and the Ap- 
prchen|ion of the Danger cooki not Jo Jocii be removed 
by lofing Sight of the Enemy in the Morning, and 
therefore there was no Reajim for the Ma|ler imme- 
diately to fiirbear landing his Oilsw Therefore 'twas 
prayed that the Appeal mig^t be dijmij|ed, and the 
fm€ was accordii^y done, and the Decree of DiJ^ 
Dccfceafimiei. miJ|ion below aflBrmed. 



Whitfield & Ux' & al\ Appellants, verfus 
Paylor & Ux* & of, Re/pondents. 

What Agree- A PPEAL from a Decree in Chancery : The CaJe 
"■^^^'^f Jt\^ was thus: Sir Laxvrence Stoughtom, a yoong 

Iqoity as vn- Baronet in Surrey ^ having an Ejlate of near looo/. per 
rcaiboaUe. Jnn, was a Siiitor to the Rejpondent Mary^ the 

Daaghter of one Bumaby a Brewer, reputed to be very 
Rich. Upon the firjl Propojal of Marriage, Bumaby 
did agree to give 5000/. certain, and injijled to have a 
Jointure of 500/. per An, fettled, and that Jhe Jhoold [21 
have the Inheritance of the Jointure, if he died without 
Ijfue. Sir Lawrence did refuje to agree to this ; but 
afterwards he renewed the Treaty himjelf, and ac- 
cepted of Articles for payment of 5000 L Portion, and 
made a Settlement of a Jointure of Lands worth 500 1. 
per Annum \ and likewije made another Deed in the 
Nature of a Mortgage of all his EJiate, as well the 
Reverjion of her Jointure as the rejl, for jecuring the 
Payment of 5000 /. to her in caJe Sir Lawrence died • 

without 
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without IJJue ; and died within a Fortnight after Mar- 
riage, without IJJue. The Lady Stoughton prefers her 
Bill, and prays the Appellants might be fore-dojed of 
the Equity of Redemption on Failure of Payment. 
The Appellants exhibit their Bill to be relieved againjl 
this as a Fraud ; and upon hearing of thefe Caujes 
before the Majler of the Rolls, the Appellants were 
decreed to pay the 5000 /. by the firjl Day of Hillary 
Term, 1695. without Interejl, but with Cojls : And in 
Default, the EJiate to be fold to raife it with Interejl 
from that Day : And upon a re-hearing before the 
Lord Keeper, his Lordjhip confirmed the Decree, and 
gave a Twelve-month's further Time for Payment. 

And now it was argued for the Appellants, That it Argument for 
was proved in the Cauje, that Sir Lawrence was a ^eAppcUantt. 
jickly weak Man ; that on his Death-bed he declared 
he had made no fuch Agreement ; but that the 5000 /. 
was to pay his Debts, and no Part of it was to return 
to his Wife, and his Wife prejent, and not contradiS- 
ing it ; that it did not appear, that he had any Coun- 
terpart of this Deed, or that he ever advijed or 
acquainted any of his own Relations with it ; and the 
Draught of the Deed was confejjed to be burnt. And 
further, that the Agreement in its own Nature was 
unreajbnable, that Jhe Jhould have both Portion and 
Jointure ; and that one was a merit for the other ; but 
that both Jhould be vejled in the fame Perjon, the 
Portion returned, and the Jointure enjoyed, was very 
hard, and therefore to be Jet ajide : That Equity was 
to relieve againjl fuch pretended Agreements, as Things 
done without any Conjideration inducing them, and 
therefore void. 

On the other Jide 'twas injijled on for the Decree, Argument for 
That the Man was of Age ; that there were two ^^ Refpon- 
Treaties of Marriage, which Jhews a Deliberation ; 
that here was no Mif-reprefentation or Impojition ; the 
Bargain in itfelf might be upon good Reafon, the 
Gentleman being Jickly; and the Money was to be 
returned only upon a Contingency of his dying without 
IjQfue. That in cafe of his having IJfue, the Agreement 
was common; that perhaps Jhe had the woijl on't 
under all Circumjiances. That all Bargains are not to 
be fet aJide, becaufe not fuch as the wijejl People 
would make ; but there mujl be Fraud to make void 
their A6is ; and his forgetting that he had done fuch 
an A6i, when on his Death-bed, is no Reafon for to 
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annul! it ; and the Marriage had been a good Con- 
jideration for a Jointure of itjelf ; And reajonable or un- 
reajbnable is not always the Quejlion in Equity, if each 
Party was acquainted with the Whole, and meant 
what they did ; much lefs is it fufflcient to jay that 
'twas unreajbnable as it happened in event ; for if at 
the Time 'twas a tolerable Bargain ; nay, if at the [22 
Time this Bargain was the Meaning of the Parties, 
and each knew what was done, and neither was de- 
ceived, the fame mujl Jland : And accordingly the 
Decree affirmed. Decree was affirmed. 



Thomas Arnold Appellant ^ verfus Mr. At- 
torney General ^ Matthew "Johnfon^ £/y; 
Thomas Bedford^ Gent. Refpondents. 

DeTife to A PPEAL from a Decree in Chancery : The Cafe 

f Vot**^^ ^^"' l\ ^« **»s : One Edmund Arnold, Profior, being 

feized in Fee of the Manor of Furthoe to the yearly 
Value of 240 /. per Annuniy and alfo of fome Perfonal 
EJlate ; but having no Child or Brother living, made 
his Will in Writing, and thereby, amongjl other 

The Cafe. Legacies to many other Perfons, he gave to the Ap- 

pellant, by the Name of his Kinfman Thomas Arnold^ 
the Sum of 40 s. all to be paid out of his Perfonal 
EJlate ; and then proceeds in thefe Words, Being de- 
termined to fettle for the future, after the Death of me 
and my Wife, the Manor of Furthoe, with all the 
Lands, fVoodSy and Appurtenances to charitable Ufes, I 
devife my Manor of Furthoe, with the Appurtenances ^ 
unto Sir Lionel Jenkins, Kt. William Dyer, Matthew 
Johnfon, and Thomas Bedford, and to their Heirs and 
AJJigns for ever, upon Truft that they or their AJfigns, 
after the Death of him and his Wife, Jhould pay and 
deliver Yearly for ever^ feveral particular Sums to 
charitable Ufes therein mentioned: All the Particulars 
amounting in the Whole to 120/. per Annum, and 
charged nothing further on the jaid Manor, but the 
Expences of the Trujlees in the Execution of the faid 
Trujl. The faid Arnold foon after died ; the Wife is 
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al/b Jince dead ; Sir Lionel yenkins and JVilliam Dyer 
aljb dead. 

In Trinity 1692. the Attorney General prefers a Proceedings in 
Bill againjl the Appellant as Heir at Law, to fettle Chancery. 
and e^blijh the /aid Charities, and to enforce the 
Trujlees to aS or to transfer their trujl EJlate. To 
which they anjWer, and the Heir by his Anjwer 
claimed as Heir at Law, the Surplus of the Charity 
EJlate over and above what would fatisfy the yearly 
Payments exprejfed in the Will, and the Charges of 
executing the /aid TruJl; upon a Reference to a 
Majler, to a/certain the Court of the yearly Value of 
the Manor, he reports it worth 240 /. per Annum^ and 
worth the fame at the Time of making the Will. 
And on hearing the Caufe, the Court declared. That 
all the Profits of the PremiJJes ought, by the Purport 
and Intention of the Will, to be applied to the Chari- 
ties therein mentioned ; and that the Appellant Arnold 
the Heir at Law is totally excluded from the Surplus, 
[23] with Diredion how the Surplus Jhould go in Augmen- 
tation of fome of the Charities ; neverthelefs, in cafe 
the Appellant Jhould Seal and Execute to the Trujlees 
a Releafe and Conveyance of the Premijfes according 
to the Decree, then he to have his Cojls out of the Sale 
of Timber, and that the Trujlees be indemnified. 

And it was argued on Behalf of the Appellant, That Argument for 
this Decree was not equitable. Some Quejlions were *« Appellant. 
made about the Dijlribution of the Surplus amongjl 
only fome of the Charities, and about the Value ; but 
a Surplus was agreed to be in the Cafe ; and it was chiefly 
injijled upon, that the Surplus ought to go and be to 
and for the Ufe of the Heir at Law ; for that the 
EJlate is not increafed by any fubfequent or accidental 
Improvement, and fo not like the Cafe of Thetford 
School ; but here at the Time of making the faid Will 
was, and now is, of a good Value beyond the Sums 
given, and was fo known to be by the Tejlator ; and 
the particular Charities given by the Tejlator are par- 
ticularly and exprejly Named and Limited, and do 
amount only to fo much, as is lefs than the Value of 
the Land ; and this Surplus is not difpofed of, and con- 
fequently ought to be the Heir's : For as at the Com- Heir to be 
mon Law in a Will, what is not given away mujl ^^o*»^- 
defcend, whether you fpeak of Land or the Interejl in 
it ; fo in Equity, whatsoever Trujl, or Part of a Trujl, 
is not declared and exprejfed, the fame Jhall be for the 
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Benefit of the Reprejentative of the Tejlator, either 
Heir or Executor, as the Caje may happen : Then 
theje Beqaejb or Devijes being particular and exprejs, 
they do and will control and expound, nay rejlrain and 
qualify the Meaning of general precedent Words : 
That ExprejQIion of his being determined to Jettle his 
Manor to charitable Ujes, will be qualified by the Par- 
ticulaii afterwards, as is Nokes's Caje in 4 Rep. and 
many others in the Books. Besides, 'tis not accompanied 
with any Term of Univerfality, that excludes the Con- 
Jlrufiion contended for ; and if it had been Jo largely 
exprejfed, thofe general Words of his dejigning to jettle 
the Whole, may be intended only as a Security, that 
the particular Charities may be certainly anfwered: 
And by juch Conjbufiion all the Words of the Will 
may be jatisfied ; and then the Trujlees may convey 
the Premijfes to the Heir at Law, and take Security 
for the jame, javing and referving all the jaid Charities 
devi/ed, with all reajbnable Charges and DeduSions, 
without Prejudice to the Will of the Tejlator, or to the 
jaid Ejlate, which mujl neverthelejs be liable to anjwer 
and make good the jame ; jb that there can be no 
Damage done to any of the Parties or Interejh con- 
cerned, by this ConjIruSion ; nay, it is the adding a 
further Security for their Payment. Now it is plain, 
he dejigned the Sums given to the particular Ujes, and 
no more, for that they are all jb particular and exprejs ; 
and it is purjuant to the Rules of Law and Equity, in all 
doubtful Cajes, to adjudge in favour of the Heir at Law, 
and not to extend the general Words of a Will to en- 
large a Charity beyond the Intent exprej)ed, ejpecially 
againjl a near Relation and Heir, as this is, vi%, his 
Brother^s Son. Bejides the Tejlator was bred a [24] 
Civilian, and as juch knew how fully to exprefs himjelf, 
if he had intended the Overplus to go in Increaje of the 
Charity: Or if he had intended them more than is 
mentioned, he would have declared himjelf in /uch Man- 
ner as jhould exclude all Doubt. 
Arfument for On the Other jide it was argued. That the Tejlator*s 
the Refpon. j^^^^^ ^^^AxAy appeared by his Will to dijpoje all his 
Ejlate wholly to charitable Ufes, and that die Words of 
the Will were juffident to carry the whole Ejlate to 
that Purpofe ; and that it did not appear by his Will, 
that 'twas his Intent to give his Heir at Law any 
Thing out of his Real Ejlate ; that his Determination 
to jettle his Manor, with the Appurtenances, was to 
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fettle the Whole ; that what is not difpofed of in Par- 
ticulars, is to be direSed by the Court of Chancery; 
that that Court hath done Right in directing it in Aug- 
mentation of the Charities mentioned, becaufe the 
Tejlator's Intent was mojl in Favour of thoje which 
are fo mentioned : That if the ^are were ajkt. What 
jhall be done with the Surplus, u any ? The Anjwer is 
natural, vi%. I am determined to fettle the Manor, that 
is the whole, on Charitable Ufes : That the Tejlator 
by his Will exprejfed fome Care for his Sijler, and for 
John Boucher his Nephew, and other his near Relations; 
but neither by any ExprejQiion or Implication pointeth 
at any Provifion de/igned for his Heir at Law ; but for 
the Excluding him of all Pretences hath bequeathed 
him 40 s, and no more : That the other is to contradiS 
his (dain Intent ; 'tis to make a new Will for him, con- 
trary to the Determination which he faith he had made : 
And accordingly the Decree was affirmed. Decree affirmed. 



Sir Richard Dutton^ Plaintiffs verfus Richard 
Howell^ Richard Grey^ and Robert Chap- 
lain^ Executors of Sir "John Witham de- 
ceafed. 

WRIT of Error on a Judgment given in B.R, for impriTonment 
Sir John mtham and Sir Richard Dutton, mA ^GoTemour, 
the Award of Execution thereof upon Scire Fac^ brought piaiitations. 
by the Defendants, as Executors of Sir John fVitham ; Colonies. 
and affirmed in the Exchequer Chamber in Trefpajs and [j,'^^*^'*" 
Falfe Imprifonment. The Cafe on the Record was ^ Mod. i S9- 
thus : The Plaintiff William did declare verfus Dutton, Dedaradon for 
for that he with Sir Robert Davis Bart. Sir Ttmothy ^'^^^f" 
Thornhill, Henry Walrond, Thomas Wabrond, and Samuel 
Rayner, did 14 Oeiob. 36 Car, 2. at L. in -Par* (sT Ward\ 
Vc. ajfault, beat, and wound the Plaintiff, and im- 
prifoned him, and his Goods then found did take and 
feize, and the Plaintiff in Prifon, and the Goods and 
[25] Chattels from the Plaintiff did detain and keep for 
three Months next following, by which the Plaintiff lojl 
the Profit he might have made of his Goods, and was 
put to Charges, &r. Contra pac' (sT ad damp* 1 3000/. 
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The Defendant pleads Not gaflty as to the Fenir* vi 
V armisf and all the AjQjaalt, Imprijonment, and De- 
tainer in Prijbn before the Sixth of November ^ and after 
the Twentieth of December in the Jame Year, and as to 
the Beating, and Wounding, and Taking, Seizing and 
Detaining his Goods, and thereupon Ijjoe is Joined ; 
and as to the AJQfault, Taking and Imprijbning the 
Plaintiff the Sixth of NoFuember^ and Detaining him from 
thence until in and upon the Twentieth of December^ 
the Defendant doth Jujlify, for that long before, vi%. the 
28M of Onob. 32 Car. 2. by his Letters Patent Jhewn 
to the Court, did conjlitute and appoint the Defendant 
his Captain General and Chief Governor in and upon 
the Ijlands of Barbadoes^ and i^c. and the rejl of the 
IJlands lying, (sTc. and thereby commanded him to do and 
execute all Things that belonged to that Government, 
and the Trujl in him repojcd, according to the jeveral 
Powers and DireSions granted to the Defendant by the 
Letters Patent, and Injlrudions with them given, or by 
Jtich other Powers or InJlruSions as at any Time Jhould 
be granted or appointed the Defendant under the King's 
Sign Manual, and according to the Reajbnable Laws, 
as then were, or after Jhould be made by die Defendant, 
with Advice and Conjent of the Council and AJJembly 
of the ReJpeSive Ijlands; appoints twelve Men by 
Name, viz. Sir P.L. H.D. H.W. S.N. T,JV. 
J. mtham the Plaintiff, J. P. J.S. R.H. E.S. T.JV. 
and H. B. to be of the King's Council of the Ijland, 
during the Pleafure of the King, to be Ajjlijlant to the 
Defendant with their Counfel in the Management of the 
Things and Concerns of the Government of the jaid 
Ijland, in relation to the King's Service and Good of his 
Subjefis there ; and gives Power to the Defendant, after 
he himjelf had taken the Oath of Office, to adminijler 
to every Member of the Council and Deputy Governor 
the Oaths of Allegiance and Supremacy, and the Oath 
of Office; with further Power to the Governor, by Advice 
and Conjent of Counjel, to jummon and hold a General 
Ajfembly of the Freeholders and Planters there, and to 
make Laws, Statutes, and Ordinances for the good 
Government of the Ijland, and to be as near and con- 
sonant, as conveniently may, to the Laws and Statutes 
of England^ which Laws were to be tranfmitted, to be 
allowed by the King here ; with Power alfo, by Advice 
and Confent of Counjel to ereS, and ejiablijh jiich and 
Jo many Courts of Judicature, as he Jhall think fit for 
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hearing and determining all Caujes, as well Criminal as 
Civil, according to Law and Equity, and to appoint 
Judges, Jujlices of Peace, Sheriffs and other necejjary 
Officers, for adminijlring of Jujlice, and putting the 
Laws in Execution, provided Copies of Juch EJlabliJh- 
ments be tranfmitted to the King to be allowed ; and 
with further Power to the Governor to conjlitute and 
appoint Deputy Governors in the refpeSive Ijlands and 
[26J Plantations, which then were, or jhould be under his 
Command ; to all and every which rejpefiive Governors, 
the King by theje Letters Patent gave Power and 
Authority to do and execute what Jhould be commanded 
them by the Governor, according to the Power granted 
to them by this CommijQion : And the Governor's 
Authority to continue during the good Will and Plea- 
sure of the King. 

The Defendant further pleads. That after the Making 
of the Letters Patent, and before the Time of the Aj^ 
Jault and Imprisonment, vi%. i Mart. 33 Car, 2. he 
arrived at Barbadoes^ and by Virtue of the Letters 
Patent aforementioned, he took upon him and exercifed 
the Government of that and the other Ijlands, and con- 
tinued to do fo till the flrjl of May^ 35 Car, 2. when he 
had Licenje to return to England, 

That he, before his Departure, by Virtue of the jaid 
Letters Patent, by a certain CommijQiion, under his 
Hand and Seal, did conjlitute the Plaintiff, in his Ab- 
Jence, to be his Deputy Governor in the Jaid Ijlands of 
Barbadoes^ to do and execute the Powers and Authorities 
granted to the Defendant by the Jaid Letters Patent. 

That the firji of Auguft following, the Defendant ar- 
rived at London in England; that the fourth of May^ 
35 Car. 2. after the Defendant's Departure, the Plaintiff 
took upon himjclf the Adminijlration of the Government 
of the Ijland of Barbadoes ; that the Plaintiff, not re- 
garding the trujl repofed in him by the Defendant, nor 
the Honour of that Supreme Place and Office, did un- 
lawfully and arbitrarily execute that Government and 
Office to the OpprejQiion of the King's Subjefis, viz. 
apud Lond* pned' in Par* feT fVard^ prad\ 

That after the Return of the Defendant to the Bar- 
badoes^ viz. 6 Nov. 35 Car. 2. at a Council holden for 
the Ijland of Barbadoes at St. Michael *s Town, before 
the Defendant H. W. J. P. E. S, T. W, F, B. which 
five are of the twelve named Council in the Letters 
Patent, and Sir Timothy Thomhill and Robert Dawesy 

F Counjel 
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CbujU for die IJbiid afbfcifud, die Pbmdff dioi and 
dicrr «:» dm]gcd, dot he in die Abfcnce of die De- 
fendant mijbcliai ved bfanjclf in die AdminiJbaDon of die 
G oYc mn ient of die^id X^amA^mamtmmtmm in not taking 
tlie n/nal Oadi of Oflke, and net olijcrvii^ the Afi of 
Navigation : And by li^ iU^g^d A0biii]i^ the Title of 
Lientenant G o ve rnor, and altering and changing Orders 
and Decrees made in Ommarj of the Jaid IJland, ac- 
cording to his own WID and Plea/brc, at his own 
Chamber, and altering the Senje and Sob^ance of them 
firom wliat was ordered in Coort by and with the Coo- 
Jcnt of the Cooncili npon wliich it was then and there 
ordered in Cooncil br the Defendant and Council, that 
thePlaintiff Sir 7Wb JFi/Atfw jhooldbeamimitted to, CsTr. 
nntfl heJhooldbediJchargcdbTdneCoorfeof Law; by 
Virtue of which Order the Pkd^dff the faidfixdi of Akf. 
was taken,and detained nntil theio/A <rf'Z>/!r.opoa whidi 
Day he was brooght to the Coort of the General Sefpoos 
of Oyer and Tenmmery and then by Court recommitted, 
which is the ^me AJQjaolt, Taking and Imprijbnment, 
andTraverjcs ^ihfpu iir,diat hewas goilty of the AJJaolt- 
ing. Taking or Impri/bning him within the Time lajl 
mentioned at L&mdm^ or eljewhere dian in the I Jle of Bar-- 
badaes^ br otfaerwije, or in other Manner than as before. 
Dcmvicry^r. The Plaintiff demurred, and the Defendant joined in 
Demorrer, and Judgment was given for the Plaintiff, 
and a Vemrt awarded tarn ad triand* exihtm quam ad 
inquiremd* dt dampmis^ CsTr. and the IJJae was foimd fr9 
fuerenf and bd. Damages, and on the Demorrer 500/. 
Damages, and Judgment for Damages and Cofb amount - 
ing in the whole to 590 L 

The Plaindff, Sir J. Wltham^ dying. Trim. 2. WIU, 
bf Mar. the Judgment was revived by Scire facias 
broug h t by Howel^ Gray and Chaplain^ Executors of Sir 
y. tr, quoad omnia homa (sT cataUa fua^ except one Debt 
due by Bond from Henry Wakefield And at the Re- 
turn of the Scire fa^ 9 the Defendant appears and demurs 
to the Scire faciasy and there is an Award of Execution ; 
and thereupon a Writ of Error is brought in the Ex^ 
chequer Chamber^ and the Judgment was affirmed. Then 
a Writ of Error is brought in Parliament, and the 
General Error ajjigned. 
Argument for And here it was argued on the Behalf of the Plaintiff in 
Plaintiff in the Writ of Error, that this ASion did not lie againjl 
Error. hvoiy becauje it was brought againjl him for that which 

he did as a Judge, and Jo it appeared on the Record, 

accordhig 
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according to 12 Rep. 25. that the Rule jeems the jaine 
for one jort of Judge, as well as for another ; that this 
Perjbn was lawfully made a Governor, and ^o had all 
the Powers of a Governor ; that this was a Commitment 
only till he found Security, tho' not ]b exprejjed ; that 
this is not conujable here in Weflminjler Hall; that he 
was only cenjtirable by the King ; that the Charge is 
jiifficient, in that Sir /. W* had not taken the Oaths ; 
that male (sT arhitrarie executus fuity is Charge enough 
to warrant a Commitment ; that this was a Charge be- 
fore a Council of State, and there need not be all the 
Matters precisely alledged to jujlify their A3s ; and by 
the jame reajbn Anions may lie againjl the Privy 
Counjellors here, and enforce them to Jet forth every 
Particular, whicli would be of dangerous Conjequence ; 
the Plea might have been much Jhorter, as only that he 
was committed by a Council of State, and the Addition 
of the other Matters Jhall not hurt ; and that the Charge 
was upon Oath Jhall be intended; no Prejumption 
Jhall be, that the Supream Magijiracy there did irregu- 
larly ; 'tis a Power incident to every Council of State to 
be able to commit : This A3ion cannot lie, becauje 
the Fa3 is not triable here ; the Laws there may be dif- 
ferent from ours. Bejides no ASion lies unlejs 'twere 
a malicious Commitment as well as caujelejs : And 
that no Man will pretend that an ASion can lie againjl 
the Chief Governor or hituiensLUtof Iretanii or Scotland; 
and by the fame Reajbn it ought not in this Caje ; he 
had a Power to make Judges, and therefore he was 
more than a Judge ; and they have confejfed all this 
Matter by the Demurrer. The Statute of Car, i. which 
r281 rejlrains the Power of our Council of State Juppojes that 
they could commit ; that in caJe of Crimes there they 
are punijhable in that Place ; and in Sir Ellis AJhbum- 
hanC% CaJe there was a Remanding to be tried there, 
and if Jo, it can't be examinable here ; and if not, this 
A3ion will not lie. And further, that what was done 
here, was done in a Court *, for Jo is a Council of State 
to receive Complaints againjl State Delinquents, and to 
direfi their TriaU in proper Courts afterwards ; that 
there was never Juch an A3ion as this maintained ; and 
if it Jhottld, it would be impoj^ible for a Governor to 
defend himjelf : Firjl, For that all the Records and 
Evidences are there. 2. The Laws there differ from 
what they are here ; and Governments would be very 
weak, and the Per/ons intrujled with them very uneafy if 

they 
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they are Jabjefi to be charged with Afiioiis here for what 
they do in thoje Countries ; and therefore 'twas prayed 
that the Judgment jhonld be reverjed. 
ArpoBcnt for On the Other jide ^twas argued for the Plaintiff in the 
*" Original Afiion, That this Afiion did lie, and that the 

Judgment upon it was legal : That Juppofmg the Fafi 
done in England^ the Plea of Juch Aathority Jo executed 
at Plymouth^ or Portfmtnitb^ or the like, had been ill ; 
for that Liberty of Perjbn by our Law is jb facred, that 
every Rejfa^int of it muji be jujlified by Jome lawful 
Authority, and that Authority mujl be exprejly purjued : 
That here was no Authority to commit ; for that muJl 
be either as a Court of Record, or as Jujlices of Peace, 
Conjlable, or other OfBcer conjlituted for that Purpoje ; 
that the Letters Patent are the only Jujliflcation injijled 
on, and that gives none ; 'ds true, the Power of Com- 
mitting is Incident to the OiRce of a Court ; here's 
only the Government of the Place committed to Sir 
Richard Dutton^ with a Power to ereS Courts, and 
appoint Officers, but none to himjelf : He in Perjbn is 
only authorized to manage and order the Affairs ; and 
the Law of England takes no Notice of Juch an Officer, 
or his Authority ; and therefore a Court of Law can 
take Notice of it no further, or otherwije, than as it doth 
appear in pleading : The Conncfl is not conjlituted a 
Court ; they are by the Letters Patent only to advije 
and ajjijl the Governor; and the Governor hath no 
Power to commit or punijh, but to form and ejlablijh 
Courts to do Jb ; which imports the direfi contrary, that 
he had no Juch Power : The Ends of appointing the 
Council, as mentioned in the Letters Patent, are quite 
different, vi%. to aid the Regent by their Advice, not to 
aS as of themjelves ; and if neither the Governor of him- 
jelf, nor the Council of itjelf, had Juch a Power, neither 
can both together have it : A Court of Jujlice is not 
to be intended, unlejs the Jame be Jpedally Jhewn : Ex- 
cepting the Caje of the common known general Courts 
of Jujlice in Weftminfter HaU^ which are immemorial; if 
any Thing be Jujlified by the Authority of other Courts, 
the fame muJl be precijely alledged, and how their Com- 
mencement was, either by Cujlom or Letters Patent : 
Here it appears by the Plea itjelf, that they had Jujlices 
oC Oyer and Terminer appointed : It doth not appear 
that he or the Council were Judges of Things of this [29] 
kind. Bejides, when a Council is conjlituted, as here 
was Twelve by Name, that muJl be the Majority, as is 

the 
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the Dean and Chapter of Femes Cafe, Davis' % Rep, 47. 
and that's Seven at leajl, which are not in this Cajfe. 
There mujl be a Majority, unlejs the EreSion did allow 
of a lejs Number. The PraSife of the Courts of fVeJi- 
minfier-hall does not contradiS this, for there 'tis a 
Court, whether more or leJs, and Jo it hath been Time 
out of Mind. But here's a new Conjlitution ; and the 
Rule holds Jo In CommijQiions of Oyer and Terminer^ 
if the Direfiion be fo : As is the Caje in Plowden 384. 
the Earl of Leicejier'% CaJe. If a Mayor and three 
Aldermen have Conujance of Pleas, what a Mayor and 
two does is null and void. And if there be no DireSion 
in particular for the Number, the Law requires the Ma- 
jority. So that here was no Council, becauje but five of 
them prejent 

The Council have not the Power, but the Governor 
with the Advice and Ajfent of the Council ; and Jo 
ought their Pleading to have been according to their 
CaJe ; That if a Man Jujlifles as a Judge to excufc 
him from an A3ion, he mujl Jet forth his Authority, 
and the Cauje mujl appear to be within his Conu/ance; 
and Jo are Multitudes of Cajes, 3 Cro, 1 30. 2 Leon, pL 
43. and I Cro. 153, 557, 579, 593. 12 Rep. 23, 25. 
Mod, Rep, 119. 

But taking it as a Council, neither Perjbn nor 
Thing are within its JuriJUifiion ; for if their Dofirine 
be true, that by being Governor, he is Jo abjblute, as 
to be JubjeS only to the King ; then what Sir yohn 
JVitham did, being while and as Deputy Governor, 
which is the true Governor to all Purpofes in ahfentia 
of the other, is not examinable by a Succejfor. But 
admitting for the prejent, that by the Law one Magis- 
trate may be punijhable before his Succejfor for MiJ*- 
carriages which were committed colore Officii; yet here 
are no fuch Mijcarriages Jufflciently alledged to be 
charged on him. i. There's no Pretence of an Oath, 
nor Circumjlances Jhewing a reafonable CauJe of SuJ*- 
picion, one of which ought to have been. 2. In plead- 
ing no Allegation is Jufflcient, if it be Jo general, as 
the Party Opponent can't in Reajbn be Juppojed ca- 
pable of making an Anjwer to it ; and that is the true 
CauJe why our Law requires Certainty : He did male 
(^ arbitrarie execute the Office to the OpprejQiion of the 
King's Subjefis. No Man living can defend him/elf 
on /o general a Charge as this is : For if IJfue had been 
taken thereon, all the A6is of his Government had been 

exam- 
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cxaminabley which the Law never allows : Then the 
Particulars are as general ; i • That he did not take the 
ujual Oath ; and it doth not appear what Oath, or if 
any was requirable of a Deputy Governor, nor who was 
to adminijier it ; fo that non conftat^ whether 'twas his 
Fault or the Governor's; bejides, . that's no cauje of 
Imprijbnmenty for any Thing which appears in the 
Plea. 2. Ajjuming illegally the Title of Lieutenant 
Governor ; that is fo trivial, as it needs no Anjwer ; 
for Deputy Governor and Lieutenant Governor are all 
one, locum tentm is a Deputy, ^ contra. 3. Altering 
of Orders at his Chamber ad libitum^ which were made 
in Court ; not Jaid that there was any Juch Court, or 
what Orders, or where made ; (sT non tantum without 
etiam or verum etiam^ is not a jufflcient pojitive Allega- [30] 
tion : Not jaid that he was guilty, but only charged ; 
and not Jaid how charged, whedier with or without 
Oath, in Writing or by Parol; nor Jaid to be in any 
Jiich Manner as that the Council ought or might receive 
it : tho' Oath be not necejfary to be mentioned in the 
Commitment, yet it ought to be alledged in pleading, 
becauje 'tis necejfary to warrant the Commitment, as 
was held in the Lord ITarmoutb's Caje in B. R. It 
could not be to Jecure his Anjwering the Jame, for not 
Jo exprejjed ; and 'tis not Jaid that Sureties were de- 
manded or denied, or that he had Notice of the Charge ; 
and Jurely this was bailable. 

As to the ^are^ If conufable here ; 'twas argued, 
Jurifdiaioii. That they had not pleaded to the JuriJdiSion, nor any 

Matter to oujl the Court of its Juri/diaion : If they 
intended by this Plea to have done that, they Jhould 
have given Jurijdifiion to Jbme other Court in fome 
other Place ; but this is not done ; for if an Injury, 'tis 
relievable Jbmewhere in the King's Dominions; and 
whether it be Jo, or not, is examinable Jbmewhere : Now 
here is a Wrong complain'd of, as done by one Englijhman 
to another Englijhman^ and a JurifdiSion attacht in the 
Kinfs Benchf both of CauJe and Perjbn, by the Bill 
filed, and his Defence to it : Bejides JuriJciiSion could 
not be examined in the Exchequer Chamber^ becaujc 
both the Statute and the Writ of Error exprejiy pro- 
vide againjl it ; and this Writ of Error is founded upon 
that AfRrmance, and therefore quejlionable, whether 
that could be injijled on here ? But juppojing it might, 
'twas argued that the ASion lies, for that 'tis a tranji- 
tory Aaion, and follows the Perjbn wherejbever he 

comes 
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comes under the Power of the Common Law Procejs : 
And that a Man may as well be jued in England for a 
Trejpajs done beyond Sea, as in Barbadoes^ or the like 
Place; as for a Debt arijfing there by Specialty, or 
other Contract ; that no Body but Prynne ever denied 
it, and he did ]b only in cafe of Bonds dated there : 
That many Afiions have been maintained and tried 
here for Fads done in the Indies^ notwithjlanding jpedal 
Jujliflcations to them, and the Trials have been where 
the Afiions were laid : There was quoted DowdaW% 
Caje, 6 Rip. 47, 48. and 7 Rep. 27. and if otherwije, 
there would be a Failure of Jujlice in the King's Do- 
minions. 32 Hen. 6. 25. vide Jackfon and Crtfpe*% 
Cafe, Sid, 462. 2 KebU 391, 397. 

'Twas then argued, That whatfoever Quejlion might 
be made about the Trial of the Ijjue, if one had been 
Joined ; yet now Demurrer being to the Plea, if that 
Plea be naught, then the Plaintiff is to have Judgment 
upon his Declaration, and that is all right 

It was further faid. That the Jujlification of fuch a 
Tort or Wrong ought to be according to the Common 
Law of England^ for that Barbadoes is under the fame 
Law as England; and if 'twere not, upon his pleading 
it mujl be intended to be fo ; and tho' they jhould be 
intended different, yet the Defendant in the Afiion was 
obliged to the fame Rules of Pleading ; for tho' the 
Matter may Jujlify him for an Ad done there, which 
would not Jujlify him for the fame AS done here, yet 
[31^ he muJl jhew that he hath purfued the Rules of Law 
in that Place ; or in cafe of no pojitive Laws, the Rules 
of Natural Equity : For either the Common Law, or 
new injlituted Laws, or Natural Equity, mujl be the 
Rule in thofe Places. 

'Twas agreed. That according to Cahin*% Cafe, 7 
Rep, 1 7. upon the Conquejl of an Infidel Country, all 
the old Laws are abrogated eo injlante^ and the King 
impofes what he pleafes ; and in caje of the Conquejl of 
a Chrijlian Country, he may change them at Pleafure, 
and appoint fuch as he thinks f)t ; tho' Coke quotes no 
Authority for it, yet 'twas agreed, that this might be 
^ conjbnant to Reafon. But 'twas denied that Barbadoes Barhadaes a 
was a Conquejl, *twas a Colony or Plantation, and that Plantation, 
imports rather the contrary ; and by fuch Names thefe *^^^**^ * ^**"" 
Plantations have always gone in Letters Patent, Pro- 
clamations and Afis of Parliament. But whatfoever 
may by fome be faid as to Statutes in particular binding 

there. 
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there, the Common Law mujl and doth oblige there, 
for 'tis a Plantation or new Settlement of Englijhmen 
by the King's Conjent in an uninhabited Country ; and 
Jo is the Hijlory of Barhadoes written by Richard Ligon^ 
Printed at London 1673. pag. 23. fays he, *Twas a 
Country not inhabited by any, but overgrown with 
Woods. And pag. 100. They are governed by the 
Laws of England. And Heylin in his Geography^ lib, 
4. 148. jays. The Englijh are the jble Colony there; 
they are called the King's Plantations, and not his 
Conquejls ; and he neither could, nor can now impoje 
any Laws upon them different from the Laws of England, 
'Twas argued that even our Statutes do bind them ; 
and many of them name theje Plantations as Englijh ; 
they have Jbme Municipal Rules there, like our By-laws 
in the S tanneries or Penns ; but that argues nothing as to 
the General ; which jhall prevail when the one contra- 
diSs the other, may be a ^uare another Time. 

By the 22 ^ 23 Car. 2. cap. 26. againjl the Planting 
of Tobacco here, and for the Regulation of the Planta- 
tion Trade, the Governors of thoje Plantations are once 
a Year to return to the Cuftom-houfe in London an Ac- 
count of all Ships laden, and of all the Bonds, CsiV. And 
they are, throughout the whole AS, called the King's 
Englijh Plantations, Governors of fuch Englijh Planta- 
tions, to fome of the Englijh Plantations ; 2ccAParag. i o. 
'tis faid, Inafmuch as the Plantations are inhabited with 
his SubJeSs of England; and Jo 'tis in 15 Car. 2. cap. 7. 
feil. 5. and in 12 Car, 2. cap. 34. they are called Colonies 
and Plantations of this Kingdom of England. From all 
which 'tis natural to infer. That the Rules in cafe of 
conquered Places cannot prevail here ; Conquejl eft res 
odiofsj and never to be prefumed; be/ides, 'tis the 
People, not the Soil, that can be faid to be conquered. 
The Reafon of a Conqueror's Power to prefcribe Laws, 
is the Conqueror's Clemency, in faving the Lives of the 
conquered, whom, by the Strid Right of War, he might 
have dejlroyed ; or the prefumed Chance of SubJeSion, 
which the conquered Prince and People threw themjelves 
upon, when they firjl engaged in the War. But this is 
not pretended to here, tho' all the Cafes about this Subjefi 
were put below Stairs : Then taking it as the Truth [32] 
is, certain Subjefis of England^ by Confent of their 
Prince, go and pojjefs an uninhabited defert Country ; 
the Common Law mujl be fuppofed their Rule, as 'twas 
their Birthright, and as 'tis the bejl, and fo to be pre- 
fumed 
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jumed their Choice; and not only that, but even as 
Obligatory, 'tis Jo. When they went thither, they no 
more abandoned the Englijh Laws, than they did their 
Natural Allegiance ; nay, they jubjefied themjelves no 
more to other Laws, than they did to another Allegiance, 
which they did not. 

This is a Dominion, belonging not only to the Crown, 
but to the Realm of England^ tho* not within the Terri- 
torial Realm. Vaughan 330, fays. That they follow 
England^ and are a Part of it. Then 'twas argued 
further, if 'twere poJQiible that it Jhould be otherwise, 
when did the Common Law ceaje ? On the Sea it re- 
mained in all Perfonal Rejpefis ; If Batteries or Wounds 
on Shipboard, Afiions lay here : Then the fame held 
when they landed there, and no new Laws could be made 
for them but by the Prince with their Conjent. 

Bejides, Eitfier the Right of thefe Lands was gained Occupancy. 
to the Crown, or to the Planters, by the Occupancy ; 
and either way the Common Law mujl be their Rule : 
It mujl be agreed. That the flrjl Entry gained the 
Right, and jo is Grotius de jure Belli & Pacis^ lib. 2. 
cap, %,fe£f. 6. and thefe Lands were never the King's, 
tho' they afterwards fubmitted to take a Grant of the 
King. 'Tis True, in cafe of War, what is gained, be- 
comes his who maintained the War, and doth not of 
Right belong to that Perfon who firjl pojfejfed it. Grot, 
lih. 3. cap. b.fe£f. 1 1. But in cafe it be not the Effefi 
of War, but only by Force of their firjl Entry, it mujl 
be conjidered what Interejl they did acquire, and cer- 
tainly ' twas the largejl that can be ; for an Occupant 
doth gain an Inheritance by the Law of Nations, and 
the fame jhall defcend ; then by the Rules of what Law 
Jhall the Defcent be governed ? It mujl be by the Laws 
6f the Country to which they did originally, and jlill do 
belong. But then fuppojing the Lands gained to the 
Crown, and the Crown to dijlribute thofe Lands, the 
Grant of them is to hold in Socage, and that is a com- 
mon Law Tenure ; why are not their Perfons in like 
Manner under the Common Law ? When a Governor 
was flrjl received by, or impofed upon them, 'twas never 
intended, either by King or People, that he jhould Rule 
by any other Law than that of England. And if it had 
been known to be otherwife, the Number of SubjeSs 
there would have been very fmall. In thefe Cafes their 
Allegiance continues, and mujl be according to the Laws 
of England; and 'twas argued, that ex confequenti the 
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Protedion and Rule of them ought to be by the fame 
Laws, for they are Mutual and Reciprocal, unum trahit 
alterum ; and that Law, which is the Rule of the one, 
Jhould be the Rule of the other ; bejides, 'tis the Inhabi- 
tants, not the Country, that are capable of Laws, and 
thoje are Englijb^ and jb declared and allowed to be ; 
and confequently there's no Reafon why the Englijh 
Laws jhould not follow the Perjbns of Englijhmen^ fSSl 
especially while they are under the Englijh Government, 
and jince the Great Seal goes thither. And further, a 
Writ of Error lies here upon any of their ultimate Judg- 
ments; jb fays Vaugban 402. and 21 Hen, 7. 3. that it 
doth fo to ail Subordinate Dominions; and tho' the 
Dijlance of the Place prevents the common Uje of fuch 
Writ, yet by his Opinion it clearly lies; and he reckons 
the Plantations part of thofe Subordinate Dominions. 
Now a Writ of Error is a remedial Writ, whereon 
Right is to be done, and that mujl be according to the 
Laws di England I for the King's Bench ^ in caje of a 
Reverfal upon fuch Writ, is to give a new Judgment, 
as by Law ought to have been nrjl given, f^augban^ 
290, 291. fays. It lies at Common Law to reverje Judg- 
ments in any inferior Dominions ; for if it did not. In- 
ferior and Provincial Governments might make what 
Laws they pleaje ; for Judgments are Laws when they 
are not to be reverfed. It lay to Ireland by the Common 
Law, fays Coke 7 Rep. 18. tho' there had been no Re- 
jervation of it in King John's Charter. Then 'twas 
inferred, that the lying of a Writ of Error proves the 
Laws to be the fame, /. e, in general the Common Law 
to govern in both Places, from the Difference ajj[iened 
between Ireland and Scotland; it lies not to Scotland^ be- 
caufe a dijlinfi Kingdom, and governed by dijlinS 
Laws ; and it lies to Ireland^ becauje ruled by the fame, 
and conjequently, if a Writ of Error lies on the final 
Judgment there, it's a good Argument that the fame 
Law prevails there. Thefe Plantations are Parcel of 
the Realm, as Counties Palatine are : Their Rights 
and Interejls are every Day determined in Chancery here, 
only that for Necejfity and Encouragement of Trade 
and Commerce, they make Plantation Lands as Ajfets 
in certain Cafes to pay Debts ; in all other Things they 
make Rules for them according to the common Courfe 
of Englijh Equity : The Dijlance, or the Contiguity of 
the Thing, makes no Alteration in the Caje. And then 
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'twas jaid, as at flrjl, That this then was the fame Caje, 
as if the Imprijbnment had been in England or on Ship- 
board, as to the Rulesof Jujliflcation ; that if there were 
another Law, which could Jujlify it, the jame ought to 
have been certainly pleaded. 

As to the Injlrufiions, theje do not appear, and there- 
fore are not to be con/idered in the Cafe, and they 
Jhould have been jet forth, and no extraordinary Power 
is to be prejumed, unlejs jhewn; for every Man in 
pleading is diought to make the bejl of his own Caje, 
and conjequently that if *twould have made for him, the 
fame would have been /hewn ; and becau/e they are not 
Jhewn, they mujl be thought direfiive of a Government 
according to the Laws odngland, fmct 'tis to a Subjefi 
of this Kealm to govern other SubjeSs of this Realm 
living upon a Part of this Realm, and from the King 
thereof, who mujl be juppojed to approve thoje Laws 
which make him King, and by which he Reigns. 
[34] Then 'twas argued, Suppoje this Governor had bor- 
rowed Money of a Man in the Ijland, and then had re- 
turned to England^ and an Afiion had been brought for 
it, and he had pretended to Jujlify the Receipt of it as 
Governor ; he muJl have Jhewn his Power, the Law, 
and how he objerved that Law ; the like for Goods ; 
the Jame Reajbn for Torts and Wrongs done vi bt 
armts. 

Now the Court below could conjlder no other Power 
or Law to Jujlify this Afi, but the Common Law of 
England^ and that will not do it for the Reajbns given ; 
and if it be Jujliflable by any other, it muJl be pleaded ; 
and what he hath pleaded is not purfued, fffr. 

As to the Commitment by a Council of State, what 
it means is hardly known in the Law of England; and 
that Authority which commits by our Law, ought to be 
certain, and the Cauje exprejfed, as all the Arguments 
upon the Writ of Habeas Corpus in old Time do Jhew ; 
but here's no Council : And 'tis not Jaid Jo much as 
that he was debito modo oneraf : And as to the De- 
murrer, that confejfes no more than what is well pleaded : 
And as to Conjequences, there's more Danger to the 
Liberty of the SubjeS, by allowing Juch a Behaviour, 
than can be to the Government by allowing the A3 ion 
to lie : And therefore 'twas prayed that the Judgment 
might be afflrmed. 

It was replied on Behalf of the Plaintiif in the Writ Reply for 
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of Error, That notwithjlanding all that had been jaid, 
the Laws there were different, tho* the Foundation of 
them was the Common Law, that they would not enter 
into that QuejUon, What fort of Title at flrjl gave 
Right to theje Lands ? But that this was a Commit- 
ment by a Council of State : And, as to the Objefiion 
of too general Pleadings in male bf arbitrarie exercendoj 
CsTf . tho' the Inducement of the Plea was jb ; there were 
other Matters more particularly pleaded ; die Altering 
the Decrees in his Chamber, which was jiifflcient : And 
as to the Objedion, That 'tis not alledged in the Plead- 
ings, that the Charge in Council againjl fUtham was 
upon Oath ; they anjwered. That 'tis not ejfential, tho' 
prudent, to have the Charge upon Oath before Commit- 
ment ; Matters may be otherwise apparent. And as 
to the Objefiion, That the Warrant of the Council for 
the Commitment was not Jhewn ; they faid that it lay 
not in their Power, becaufe 'twas delivered to the Pro- 
vojl Marjhal, as his Authority for the Capture and De- 
tention of him, and therefore did belong to him to keep : 
And that the Council, tho* they were not a Court, yet 
they had Jurifdifiion to hear the Complaint, and /end 
him to another Court that could try the Crime ; and tho* 
it did not appear that the King gave any Authority to 
the Governor and Council to commit, yet 'tis Incident 
to their Authority, as being a Council of State ; the 
Council here in England commit no otherwije; and 
where the Commitment is not authorifed by Law, the 
King's Patent gives no Power for it : But the Govern- 
ment mujl be very weak, where the Council of State 
cannot commit a Delinquent, ]b as to be forthcoming 
to another Court that can punijh his Delinquency : And r^c i 

Judgment therefore prayed that the Judgment jhould be rcvcrjed, *-*^^-' 

TCTerfcd. and the fame was accordingly reverjed. 
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WRIT of Error to reverfe a Judgment given for Extent of 
the Defendant In the Court of Kin^s Bench, p^"^^ 
where the Caje upon the Record was thus ; Ejedfione collect, ^c, 
jimue on the Demife of Painter as Refior, and the 4 Mod. 106, 
Scholars of Exeter College in Oxon, for the Reflor^s !??• 
Houfe. The Defendant pleads fpecially, That the ^ ^^* 
Houje in Quejlion is the Freehold of the Refior and Carth. 180. 
Scholars of the College ; but he fays. That he, the 
jaid Dr. Bury, was then Redor of that College, and 
that in Right of the Refior and Scholars, he did enter 
into the Mejfuage in QuejUon, and did Ejefi the 
PbdntiiF, and jb holds him out; abfque hoc. That 
Painter, the Lejor of the Plaintiff, was at the Time of 
making the Leaje in the Declaration Refior of that 
College ; ^ hoc paratus eft verificare^ i^c. 

The Plaintiff replies. That the Mejjuage belongs to 
the Re£{or and Scholars, but that Painter the Lejfor 
was Refior at the Time of the Leaje ; V hoc petit quod 
inquiratur per Patriam, &c, and thereon Ijjue is Joined, 
and a Special Verdi£L 

The Jury find that Exeter College is and was one Special Ver- 
Body Politick and Corporate, by the Name of Redor ***^ 
and Scholars CoUegij Exon* infra VniverfitaV Oxon\ 
that by the Foundation of the College there were Laws 
and Statutes by which they were to be governed ; and 
that the Bijhop of Exeter for the Time being, and no 
other, at the Time of founding the College, was conjli- 
tuted by Virtue of the Statute concerning that Matter 
hereafter mentioned, ordinary Vijitor of the fame CaV 
\t^(t, fecundum tenor em faf effe^umjfatut* earn rem concern^ 
ent\ That the Bijhop of Exeter, who now is, is Vijitor 
according to that Statute. Then they find the Statute 
for the Eledion of a Re3or, prout, Vc. 

Then they find the Oath required of the Refior, 
That fo long as he jhould remain in that Office, he 
jhould be true and faithful to the College and its Lands, 
Tenements, Pojfejjions Ecdefiajlical and Secular, 

Rights, 
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Rights, Liberties and Privileges, and all its Goods, 
moveable and immoveable would keep and defend, and 
all the Statutes, Ordinances and Cujioms of the Col- 
lege he would objerve, and endeavour that they Jhould 
be objerved by all Scholars, Graduates and Under- 
graduates, (^r. That he would occajion no Trouble 
or Grievance to any of the Scholars contra jufiitiam^ 
char it at em l£ fratemitatem^ but according to the bejl 
of his Judgment and Con/cience he would cau/e due 
Difdpline to be ujed according to the Form of the 
Statutes of the College : That he would maintain and [3^] 
defend all Suits for the College, but never begin one 
wherein any Difadvantage or great Prejudice may 
happen to the College, without the deliberate Con/ent 
of die major Part of the Fellows. And if any Vari- 
ance happen between him and the Scholars, and the 
jame be not ended within ten or twenty Days, by the 
Sub-Refior, Dean and three jenior Scholars of the 
College, that then he would jland to the Direfiion of 
the Chancellor, or in his Abjence, of the Vice-Chan- 
cellor or his Commijfary, and his Award would fiiith- 
fully objerve, far fi cantigerit me in pofterum propter mea 
dernerita^ feu caufas in JlatuV content ', juxta firmam 
Jiatutorum ah officio meo expelii^feu alias amoveri^ omnibus 
far Jingulis juris faT fa^* renudiis per qua vel qua peter e 
me poffim reconciliari vel in integrum re/litui circa pra- 
miffa quantumcunque aliis probitat* V vita merita mihi 
Suffragentur in vim pa£fi renuncio in bis fcriptis^ and 
that he would objerve the Statutes, according to the 
plain Grammatical Senfe, ^c. 

Then they find another Statute, Si quis Scbolarium 
vel EleSforuMy be convifi of Adultery, Incontinency, 
harefis pertinacis^ wilful Homidde, manifejl Perjury, 
frequent Drunkenne/s, alteriufque publica turpitudinis^ 
. before the Refior, Sub-Re£{or, Dean and five other 
jenior Scholars, or the major Part of them with the 
Confent of the jaid ReSor, he jhall be ipfo faHo ex- 
pelled, nulla alia monitione pramijfa. And in the jame 
Statute (which is intituled de caufis propter quas Scbolares 
privari debeant^ V de dijfentionibus fedandis) *tis farther 
ejlablijhed, quod fi aliqua difcordiaj ira^ rixa aut dijfen- 
tionis materia {quod abfit) in di^o Collegio fitborta fit, 
qua liter cunque inter quofcunque Scbolares^ aut alios in 
di£fo Collegio morantes^ nifi fie dijfentiones intra unum 
diem intra ft concordent^ tunc celerius^ cautius ^ melius 
quo fieri potuitper pradi£l^ Re^orem^ vel in ejus abfentia 

Sub- 
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Sub-reStorem {ff tres Scholares^ ex prafentibus in ColUgio 
omnino Seniores intra biduum fedetur ^ pacijicetur hujuf- 
modi dijfentio; Ji vera ipji ad eand* fedand* non fuffici^ 
antf turn Re£for [ajfumpto Jibi Sub^reSfore^ Decano W 
aliis quinque Scholaribus omnino Senioribus per quos verip 
fidari poterit) fummarie & de piano earn examinat^ ftcque 
finis dtfcorditt^ ira^ dijfentioni^ &jurgio hujufmodiyfavore^ 
partialitatey ira^ odioy W invidia qutbufcunque cejantibus^ 
intra tres dies lapfum illius bidui immediate fequentes im^ 
ponatur : bf quicquid Re^for cum prad* vel major* parte 
eorundem duxerit ordinandum faf agendum per partes dif- 
cordantes firmiter in virtute eorum juramenti obfervetur^ 
CsT executioni abfque contradi^fione cujufcunque demandetur: 
nee liceat alicui de di^o Collegia^ cujufcunque gradus aut 
Jiatus extiterit^ occafione rixgt^ j^^gij ^«^ dijfentionis intra 
di£ium Collegium aut extra inter eofdem ortte vel mota^ 
profecutionem facere^ aut litem aliquam mover e vel aliquem 
impeterej aut ad judicium trahere^ coram aliquo judice ex- 
trinfeco Ecclefiajiico vel Secular* ^ fed volumus omnino quod 
hujufmodi jurgia^ ira^ rixa^ difcordia W dijfentiones 
{quit per Dei gratiam raro aut nunquam contingent) per 
per Jonas pradi£f* aliqua ordinatione bona feu concordia ter- 
minentur i^ finientur, 
[37] '^^'^ J^T finds, That from the Foundation of the 
College there was, and yet is, quidam ordo Scholarium^ 
vocaf veri & perpetui ScholareSy and that by the 
Statutes, every Scholar who hath pajfed his Probation 
Year, and is approved to be a true and perpetual 
Scholar, Jhall take an Oath before the ReSor, or in 
his Abfence before the Sub-refior, fffr. to obferve the 
Statutes of the College, and to endeavour that others 
obferve them too, or otherwije to undergo the Penalties 
on them infliSed, without Contradifiion, according to 
the true Form and Effed of theje Statutes : To obey 
all Injunfiions, Expojitions and ConjlruSions by the 
Reverend Bijhops, Succejjors of the firjl and original 
Founder, fuper dubiis Statut* emergentibus ad eofdem 
Epifcopos ex confenfu Re£foris iff majoris partis Scholarium 
delat* faciendis ; to be true to the College, neither to do, 
nor wittingly to JufFer to be done, any Prejudice, Da- 
mage or Scandal to the fame ; to obey, aJQiiJl, and 
reverence the Re3or, Sub-reSor, C^r. and other Supe- 
riours. Scholars in Ileitis ac honejiis^ {ff maxime in 
eorum conventionibus & in negotiis Collegij quatenus Sta^ 
tuta jubent aut requirantj effefiually to obey all Direc- 
tions and Orders of the Refior, Sub-reSor, C^c. to 

maintain 
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maintain and defend the Rights and Liberties, the 
Honejly and good Fame of the College, and its Scholars, 
^c. Item ft contingat me pojihac per Re£forem aut in 
hujufmodi rebus habentes interejje corrigi {ff punirij 
aut a di£fi Collegii fuftentatione ejici faf expelliy excludiy 
privarif vel armrvert propter mea for/an demeritay ipjum 
Re£forem feu alias perfonas feu eorum aliquem^ occajume 
expulfionis vel correifionis hujufmodi^ nunquam profequar^ 
molefiaboj vel inquietaboj per nUy alium vel aliaSy feu ab 
aliis profequi vel molejlari feu inquietari ea de caufa 
quantum in me fuerit permittam ; fedfpontejimpliciter vel 
abfolute^ omni a^ioni^ contra Re^forem aut alios di£fi 
Collegij Scholares quomodo libet appellationi iff querela in 
ea parte faciendis^ ac quorumcunque literar^ impetrationi 
precibus principum^ pralatorum^ procerum^ magnatum^ W 
aliorum quorumcunque^ quibuspo/l* adjus^ titulum V poffef- 
Jionem vindicandum reconciliarij ac quibufcunque juris ^ 
fa£fi remediis per qua me petere pofjem integrum rejiitui^ 
quantumcunque alias mi hi probitatis V vita merita fuf- 
fragantur^ in vim paSfi renuncio: To be jujl and impar- 
tial in Elefiion of Scholars, not to reveal the jecrets, 
{fff. not to dejert the College to be of another, without 
Licenje, &c. 

The Jury finds. That according to the Statutes there 
are prooationary Scholars, who are to be juch for a 
Year, before they be admitted to be true and perpetual 
Scholars, and that every one chojen in for a Probationer, 
Jhall jwear that he cannot certainly expend above 
four Marks per Annum ; to be true to the College, and 
not to reveal Secrets to its Scandal, Prejudice or Dan- 
ger ; not to make or procure any Conventicles, Con- 
spiracies, or Contrafis againjl the Ordinances and 
Statutes of the College, or the Honour of the College 
or the Reflor, &c. to promote Peace there ; ^Ji contin- 
gat me {quod abjit) juxta formam ^ exigentiam Statutor* 
a pradiSf^ Collegio expeili feu amoveri per ReSforem ^ 
alias perfon* in hujufmodi expuljione intereffe habentes^ &c. ["38] 
in like Manner as the perpetual Scholars fwear. 
The Statute of Then the Jury find the Statute de Fijitatione^ reciting 
Vifiution. how prone Mankind is to Evil, and Time changeth the 

bejl Things, and that 'tis impoJQ[ible to make Laws, 
but by MipconJlruSion, Fraud, or other Prafiife may 
be dijfolved, that he confided in the Bijhops of Exeter 
his SuccejQbrs {quos diSfi Collegij Patronos ^c. vijitatores 
relinquimus) that thofe who are brought thither through 
fervent Charity, being inflamed with Chrijlian Faith, 

might 
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might watch to the preserving that Nurjery ; that the 
Statutes and Ordinances of the College might be 
Jludioujly obferved, Virtue and Learning be nourijhed, 
their PoJJeQions and Goods, jpiritual and temporal, may 
flouri/h, their Rights, Liberties and Privileges may be 
defended: Ea de caufa liceat Domino Epifcopo Exon' 
qui pro tempore fuerit^ ^ nulli alij nee aliisj quoties per 
Re^orem di£fi Collegij^ V in ejus ahfentia Sub-reSforem 
CsT quatuor alios ad minus ex feptem maxime fenioribus 
ScbolaribuSy fuerit requijitusy necnon abjque requifitione 
ulla de quinquennio in quinquennium femel ad dihum Col- 
legium per fe^ velfuum Commijfar* quern duxerit deputan- 
dumy libere accedere ; cui quidem Reverendo — He gives 
fiill Power upon all Articles in the Statutes contained, 
and other Articles concerning the EJlates, Honours or 
Profits of the College, to interrogate and examine the 
Refior, Scholars, and eleS, and to compel them by 
Oath, and Cen/ures if need be, to jay the Truth, and 
all Crimes and Offences of the jaid College whatso- 
ever, Commijfa Vc. in ea vijitatione Comperta^ according 
to the Quality of the Offence to punijh and reform, 
and to do all Things requijite quoad eorum corre£fionem 
& reformat ionem^ etiamfi ad deprivationem feu amotionem 
Re^oris^Sub^re^oris aut alterius cujufquam^ ab adminijira 
tionefua vel officio^ five ad amotionem alicujus Scholaris 
vet £U£li ab eodem Collegio^ Statut* £sf Ordinationibus 
id exigentibusj procedere contingat: Stat* infuper^ that 
none in di£iis vtjitationibus in diSlo Collegio faciend* con- 
tra Redtorem^ Sub^reiforem aut aliquem aHum ipjius 
Collegij quemcunque dicat^ deponat feu denunciat^ niji 
quod verum crediderit^ feu de quo publica vox vel fama 
labor averit contra eundem in virtute juramenti ab eoprius 
Collegij prsejliti : Ordinantes praterea ut Dominus Epif 
copus Exon cum in perfona propria vijitare aut pramijs* 
facere dignatur^ Re£for W duo Scholares ex prafentibus 
maxime Senioribus unam in Collegio refeSfionem quadra- 
ginta folidor' expenfas non excedentem eidem Epifcopo hu" 
militer faf reverenter afferent, Commijfario autem cum 
pramijfa fecerit duas refeHimes in Collegio vel viginti 
folidos per manus Reiforis de bonis Collegij per folvi conce- 
£mus pro omnibus laboribus (ft expenjis in banc Caufam 
tarn in itinere quam in Univerjitate tempore hujus vijita- 
tionis. Itaque Dominus Epifcopus quadragint* filid\ 
Commiffarius vera viginti folid\ in uno V eodem anno pro 
a&u vtfitationis ad fumptus Collegij non excedat ; nee in- 
ceptam aliquam vijitationem uttra duos dies proxime fe^ 

H quenteSf 
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ftumUs^ ami gx amfis mrgemtiffbms ^ rmrifmis ultra trts 
££S fmvgari out cmtsmmari mlb faSs vdamms^ fed lapfa 
t^ aha ilk htdma^^ foamda ie camfis frgt£3^ nlurtus prsn- 
gatmrtrida9tramfa3B^eaiffavifiuitiaiUafr9 UnmmataV 
dijfduta haheatWT. 

Et Ji ftut in ea csmperirati carrigemia V nfwwunda^ 
fnr krmtaU temfsris arrigere V rtfwrmart nan fstmt' 
riwtj ea reSari infcriftis tradamt^ fm ea enuua fecmndmm 
fermam V exigentiam Jiatntamm fine dilatiane fuantum 
in eo erit carrigere V refarmare tenebitmr fmh fcena can^ 
ten^tus : Then in the Name of Jffus^ uid as they will 
anjwer h at the lafi Tribunal, that neither for Fear, 
Hatred, FaYOor, lUwill, velprecej vel pretiay they do or 
nefiiefi to do any of the Premijfes, bfc. 

otatuimus^ pr^ttereay ut ReQar^ Sub-reBar^ fchalares 
aut alius quijpiam cujufcunque fartisy £Bi callegii fufer 
Excettihus vel deUBis tn Fifiiatianihus V inquijitianibus 
per ai&um Epifcaf Exon vel ejus canamffarium ut per- 
mittitur faciendis accufatus vel detenus j capia camperta^ 
rum vet diteHarum fagufma£ tradidi aut ajlendi etui 
namina detegentium nan aftendantur : fedjitp* iifdem cam^ 
pertis aut deteBis Jlatim coram Eptfcap* vel ejus cam^ 
mijptria perfanaliter refpandeat^ ac carreBianem dehitam 
fubeat pra eijdem^ fecund^ tenar^ Jlatuf^ cejfantibus qui^ 
hifcunque prevocatianibus^ appellatianibus^ quereHs CsT aliis 



Deprirstioa or 
ExpoUioii. 



DepfiTadon of 
thcRoAor.' 



juris & faHi remediisy per qust ipjius carreSiia ^ pumtia 
deferrifeu impediri valeat. 

Si tamen ad privatianem aut inhabilitatem reffaris^ 
aut exbul/ionem fcholaris aUcujus per Epifcop* aut ejus 
cammij/arium agatur : tum ajlendantur ei deliSta^ quibus 
Ji nan potuerit ratianabiUter V hane/ie refpandere^ fuamm 
innacentiam prababiUter aftendere^ ^ fife fuper abje^ts 
jufte purgare^ amaveatur fine atpellatione aut ulteriari 
remedia ; Dummoda ad ejus expulfianem cancurrat canfenfus 
ReHoris {ff trium exfeptem maxime feniaribus Schalaribus 
tunc in univerjitate prsefentibus ; fine quarum canfenfn 
irritafit hujufmodi expuljto V nulla ipfafaHa : {ff infuper 
Ji cantra ReHorem ad amotianem ab afficia per hujufmodi 
Damini Epifcaf cammiffarium^ etiam canfentientibus qua^ 
tuor ex feptem maxime feniaribus fupradiSlis^ pracedat*^ 
nan negamus ei omnes exceptianes^ defenjiones^ j^fi^t (^ 
hanejias^ apud ipfum Dam* Epifcapum Exon, dummodo 
ulterius nan appellety nan abjiante hac ardinatiane prstdi^a 
aut aliis quibufcunque. 

The Jury further And, that in another Statute, 
prapter quas caufas ReSlar afficia privari debet. It is 

thus. 
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thus, Cum bono providof ReSfore nihil Jit utilius ; CfT im^ The caufet. 
prudintij inepto^ indigno^ penitus inhabili^ criminofo nihil Jit 
ditejlabilius ; Jlatuimus ut ReSfor quicunque propter terra^ 
rum^ tenementorum^ nddituum^ pojfejjionum Jpiritualium 
aut temporalium fua culpa diminutionem Jeu alienationem^ 
vil propter ditra^fionem^ ablationem^ aUenationem illicitam 
bonorum V rerum ipjius Collegii^ infamiam^ adulterium^ in- 
continentiamtp negligentiam intoUrabilem^ harejin perti- 
nacem^ homicidium voluntarium^ perjurium manifejlum^ 
crebram ebrietatem^ &r propter longiorem abjentiam a 
CoUegio Quam Statuta permittunty vel procurationem fui 
Jibiofficit per largitiones inhonejias dataSj dandas^ vel pro^ 
mijjasy vel quacuntf via aut modo illicito^ ^ propter 
ujuram^ Jimoniam^ alianrue caufam ipjum ReSforem red- 
dentem criminaliter irregularem vel aliter penitus inha^ 
bilem^ necnon propter infirmitatem infeSfivam bf con^ 
tagioja* perpetuam^ cujus occajione non poterit abff 
fcandaU officium hujufmodi exercere^ ab eo penitus amo- 
veatur ; Ad cujus amotionem hoc modo procedatur^ viz. ut The Manner. 
[40 1 flatim^ vel Jaltem inter quindecim dies pojlquam aliquid 
pr^tnuffor^ commijeritf vel in eorum aliquod incident^ 
prima per fub-reiforemy ajjijientibus ei qutntf Jcholaribus 
maxime fenioribus di£fi Collegiiy moveatur KeSfor^ ei(p 
bonis rationibus Juadeant ad voluntarie cedendum officio : 
quodjijponte inter triduum cedere noluerit^ tunc intra o£fo 
dies pojf hujufmodi monitionem fubre^foris^ ojfenfu W tejli- 
monio omnium perpetuorum fcholarium diSfi Collegii^ vel 
faliem majoris partis eorundem^ denunciabit* Domino Epif- 
copo Exon qui pro tempore fuerit^ per duos ipjius Collegii 
fcholares omnino feniores^ cum Uteris aliquo Jigillo authen- 
tico^ ac Jigno bf fubjcriptione alicujus Notarii public! 
Jignatis^ vel faltem loco ftgilli authentici^ fubjcriptione 
JubreSforisj ut prafertur^ faf majoris partis fcholarium ac 
notarii publici Jigno communitis^ caufasy defeSfus^ crimina^ 
excejfusy vel enormia Re6loris continentibus^ provijo quod 
vnms hujufmodi attejiantes^ ac tejlimonium pernibentesj 
prius ta£lis facrofanhis Dei Evangeliis coram fubre^fore^ 
ipfo primum id coram illis perficiente^ ac deinde a Jingulis 
eorum id exigente^ jurabunt^ quod non per invidiam^ 
malitiamy odium vel timorem^ nor for Love nor Honour 
of any other to be promoted to the Place, nor for 
Emulation, nor Envy, or by Confpiracy, or the Procu- 
ration of any other they did tejlify it, but merely from a 
food Zeal and Love for the College, and the good 
Ljlate thereof: That the Bijhop, or his Vicar, de 
cauJiSf criminibuSf exceffibus ^ defehibus contra re£forem 

propojitis^ 
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propojitisy fummarii faT de plano^ faT extra Jtrepitum ju- 
dicialem cogtufcat ; and if by JiifiBdcnt Proof he find the 
Accojation true, he /hall immediately remove him firom 
his Office and Adminijlradon, and injoin the Scholars 
to proceed to the Elefiion of a new ReSor, according 
to the Form of the Statute aforejaid : Cejfantilms op- 
pillationibus — quereUs^ out cujufcunque aberius yuris & 
fa^i remidiis^ quihus bujufnuiU amotio valeat impediri 
out differri^ qtut omnia irrita effe volumus^ Jiatuimus V 
decrtvimus ipfo faGo. 

The Jury find further, that Queen Elizabeth^ i.Martii 
anno regni ejus offavo^ makes this Houje, which was 
before a Hall, to be a College, and confirms the 
Statutes, and confUtutes them a Body Corporate, and 
that one Sir fViUiam Petre^ being willing to /upply the 
Wants of the College, makes Addition to the Revenue, 
and to jbme defedive Statutes, ^c. 

Then they find that before the Tune of the Demife 
in the Declaration, vix. i6 O^^' Anno IV. ^ Mar* i. 
one James Calmer^ A.M. was Convified before the 
Refior, Sub-refior, and five Seniors, of Incontinency 
with one Anne Sparrow^ and therefore was Expelled ; 
that he Appealed to the Bijhop of Exeter; that 2l]l of 
February J 1689, he made his Commijfion to Dr. Majiers^ 
which CommiQion is found in hec verba^ reciting that 
'tis complained by C. that he was unjujUy Expelled, 
and therefore appoints Dr. Majiers to hear and deter- 
mine the jame ; that the Commijfary proceeds to the 
Execution of that CommiJQ[ion, and 22nd Martii he 
comes to the College and Jits in the Chapel with a 
Notary Publick, and Calmer appears, and the Refior 
and the rejl did not ; then he Adjourns to the Hall, 
and Summons all the Parties to attend there, and there [4^ J 
Dr. Bury made and exhibited a Protejlation in Writing 
under their Hands, fctting forth the Oath of a Fellow 
not to Appeal and Protejl againjl his Authority, to 
examine it; thereupon the Dofior proceeds and examines 
the FaS ex parte^ and Rever/es the Sentence, and 
rcjlorcs Calmer^ viz. 25 Martij^ becaufe the Procejs 
was not tranjmitted. 

Then they find that the i6th of May the Bijhop 
ijfued his Citation to the ReSor, or Sub-ReSor, for a 
General Vijitation, to be held the i6th of June in the 
Chapel of the College ; and accordingly on the i6th of 
June the Bijhop comes to the College, and to the Door 

of 
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of the Chapely which was jhut up ; and that the Porter 

was fubje£{ to the Government of the Refior, and 

bound to obey his Commands in jhutting or opening 

the Doors ; and certain of the Scholars did then offer in 

area Collegij a certain Writing under their Hands, pro- Proteftadon, 

tejling againjl the Vijitation, as within Time, by reajbn ^v* 

of Dr. Maftir'% Vijitation : This is refufed by the Bi- 

Jhop : The Bijhop then Adminijlered an Oath to JVehher^ 

of the Service of Citation ; and then he called over the 

Names of the Refior and Scholars who appeared not; 

and not being admitted into the Chapel he departed. 

Then upon the 21JI oijuly he jummons a Vi/itation Proceedingi to 
upon the 24th of July^ and the 23d of July the Refior, ^- ^"^^ 
Vc. protejled againjt the intended Vifitation, in/ijling on ^P"^****"- 
their Statutes, which by Oath they are bound to ob- 
Jerve, and this under their Common Seal. Then the 
Bi/hop upon the 24th of July receives the Protejlation, 
quatenus de Jure ; then they departed, refu/ing to agree 
to his Vijitation ; Ten of the Fellows appeared, and 
Jubmitted; the rejl were pronounced Contumacious for 
not appearing : Then he Adminijlred jeveral Interro- 
gatories, to dijcover Matter of Accujation againjl the 
Redor and Fellows. In the Afternoon the Abjentees 
were called again, and declared in Contempt, and the 
Fellows jujpended, and Adjourned to the 25th ; and 
then Dr. Heme was deprived for having a Living in- 
conjijlent with his Fellowjhip ; Dr. Bury is pronounced 
Contumacious^ fed de poena in eum injligend* dux it deliber^ 
and* : Then the 24th he calls for the A3, a£tum quen- 
dam coram eo decimo fexto die JuliJ ulf Elaps\ die alias 
Jlatut* pro vifttatione hujus Collegij expedit\ eundemque 
aStum pro parte procefs* hujus negotij vijitationis haberi de- 
crevit. Then he Adjourns to the 26th, and then he de- 
prives Dr. Bury for Contumacy, with the Conjent of Four 
of the Seven Jenior Fellows not Suspended ; Twelve 
having been Sufpended. And they find further. That 
the Four Fellows which Subjcribed the Sentence of 
Deprivation were not of the Jenior Fellows, unlejs by 
the Deprivation of Dr. Herne^ and the Su/penjion of 
George Vernon^ Thomas Lethbridge^ Benjamin Archer^ 
Samuel Adams and Philip Thome ; all which Jix, Half 
the Number of the Sufpended, were Jeniors to the Con- 
Jenting Scholars. 
[42I Then they find that after this Sentence Painter was 
elefied into die Refiorjhip, Concurrentibus omnibus requi^ 
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Jitis ijipraiiii* Officium ReSioris eo tempore fuit vacans; 
and diat Dr. Bury^ i yune^ y/nno^sic. 2 ^ femper foftea 
ufque fententiam pradiSf*^ Ji fententia in contra* non 
valeaty femper pojiea fuit {jT adhuc eji verus V legitimus 
Reaor Collegij praiiei\ 

That William Painter as Refior, and the Scholars 
of the faid College, did make the Demije in the Decla- 
ration, and thereon the Plaintiff entered, and Dr. Bury 
enters upon him, and holds, and yet doth hold him out 
modo ^ forma prout in nar\ Vc. fed utrum fuper totam 
materiam pradi6f locus Relforis per privation pradiifam 
praJt Arthuri legitime vacavit necne the Jury are igno- 
rant, V Ji per inde locus pradi£f legitime vacavit^ tunc 
pro querent ; V Ji non^ tunc pro Defendenf, 

It was argued on the Behalf of the Plaintiff in the 
Writ of Error, That this Judgment was illegal ; and 
the general Quejlion was. Whether this Sentence of 
Deprivation, thus given by the Vijitor againjl Dr. 
Buryy did make the Refiorjhip void as to him, and jb 
con/equently gave a Title to the Lejjor of the Plaintiff. 
But upon this Record the Quejlions were two : i . 
Whether or no by the Conjlitution of this College the 
Bijhop had a Power in this Cafe to give a Sentence ? 
2. Suppojing that he had juch a Power, Whether the 
ujlice of that Sentence were examinable in Wejiminfler^ 

II upon that Afiion ? 

And I. 'twas argued. That the Bijhop had fuch a 
Power to give a Sentence ; and it was agreed that he 
could make his Vijitation but once in five Years, unle/s 
he be called by the Requejl of the College ; and if he 
comes uncalled within the five Years, his Vijitation 
would be void : But yet the Vijitation of the 24th of 
fuly was a good Vijitation, and conjequently the Sen- 
tence upon it is good; that there was no Colour to 
make Dr. Majiers s coming in March to examine Col- 
mer^s Appeal upon the Vijitor's Commij[ion to be a 
Vijitation ; and that becaufe it was a Commij[ion upon 
a particular Complaint, made by a jingle expelled Fel- 
low, for a particular Wrong and Injury fuppojed to be 
done to him, and not a general Authority to exercije 
the Vijitatorial Power, which is to inquire into all 
Abujes, b^c. Colmer complains that he was expelled 
without jujl Cauje, and feeks to the Vijitor for Redrejs, 
they having expelled him for an Offence, of which he 
thought himfelf innocent ; and the Vijitor jends his 

Com- 
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Commijjary to examine this particular Matter. Then Twofold Power 
'twas urged. That tho' a Vijitor be rejlrained by the oftheVificor. 
Conjlitutions of the College from vijiting ex officio^ but 
once in five Years ; yet as a Vijitor he had a conjlant 
/landing Authority at all Times to hear the Complaints, 
and redre/s the Grievances of the particular Members ; 
and that is Part of the proper Office of a Vijitor to de- 
termine particular Differences between the Members, 
and thus is Littleton's Text^ fe£t. 1 36. that Complaint 
may be made to the Ordinary or Vijitor, praying him 
that he will lay fome Correfiion and Punijhment for 
[43] ^^ fame, and that jiich Default be no more made, Cs^r. 
And the Ordinary or Vijitor of Right ought to do this, 
l^c. and ^o was it held in Afplefiras Cajc in the Court AffUfintt 
of King's Bench^ who was expelled upon a like Occa- ^ *• 
Jion as Calmer was ; he appealed to the Bijhop of ff^in- 
toHy who was Vijitor, and he confirmed the Expuljion, 
and held to be good upon the Appeal ; for the Hearing 
of Appeals is a jlanding, fixed, conjlant Jurifdifiion. 
Vijiting is one A3 or Exercife of his Power, in which 
he is limited as to Time ; but Redrejfing of Grievances 
is another, and his proper Office and Bujinefs at all 
Times. *Tis the Cafe of all the Bijhops of England^ 
they can vijit by Law but once in three Years, but 
their Courts are always open to hear Complaints and 
Determine Appeals ; To that here, tho' but one Vijita- 
tion can be in five Years without Requejl, yet the 
Power and Authority to hear and examine any Diffe- 
rence between the Members, and to relieve againjl any 
particular Injury, that is continual, and not limited. 

Then 'twas argued. That tho* what was done upon No Vifiution 
the i6th of June was with an Intention to Vijit, yet S'**^;,^^^"^ "^ 
being denied to enter the Chapel, where the Vifitation tumacy of the 
was appointed to be held, it was none; and his Calling Vifited. 
over the Names, was only to know who hindered the 
Vijiting; and his making an A3 of it afterward, or 
Adminijlering an Oath at the Time, can never be called 
one ; tho' it hath been below faid to be a Tackine that 
of June to that of July ; but that cannot be, for then it 
continued much longer than was intended ; nay, much 
longer than it can by the Statutes of the College, for 
that is to ceaje in three Days. 

It turns rather the other Way ; having been hindered 
in June J he makes an A3 of it in July^ in order to call 
them to an Account for it, as for a Contumacy, and to 
bring them to Judgment at his Vijitation : "Twas no 

more 
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more than taking an Affidavit of the Service of a 
Citation. 

The Appointment of a Visitation in the Hall was 
occasioned bj the Obflrafiion met with at the Chapel; 
and 'twould be a very jlrange Conftrufiion, that when 
he designed a Visitation, and was hindered, that the 
Hinderance and his Inqoirj aboot it jhoold be called a 
Visitation ; and a former Contomacj in oppqftng an in- 
tended Vijitation, /hoold prevent their being jbbjefi to 
an afioal true one. 

Then 'twas argoed. That there was no Necejfity 

that there jhoold be the Conjcnt of the four Jenior Fel- 

^^^^ ■* lows to the Deprivation of the Refior ; and by one of 

the Coonjel it was owned, that if jbdi Conjent had 
been necejfary, the Sentence had been a Nullity : But 
as this Statute is framed, 'twas ai^^ued, that the Bijhop 
might deprive tho' they did not concur, for theje 
Reajbtts: 

I. By the Statutes, the Bijhop for the Time being, 
is made the ordinary Vijitor of Exeter College, and 
that where any one is Vijitor of a College, he hath full 
and ample Authority to Deprive or Amove any Mem- [44j 
ber of the College quatenus Vijitor. 2. There i% an 
exprefs Power given to the Bijhop to proceed to the 
Deprivation of the Refior, or the Expul/ion of a 
Scholar; and this in his Vifitadon. And 3. The 
qualifying Words do not rejlrain it to be with the Con- 
jent of the Four Fellows ; the Word is Deprivatio as 
to the Refior, and Expulfio as to the Scholar; tho' 
they are jynonymous as to real Senfe, yet by this 
Statute they are differently applied : Then it fays. If 
the Bijhop do proceed^ lie, that only relates to the Caje of 
a Scholar, becaufe the Word diere ufed is Expulfio^ 
which is never applied but to the Amotion of a Scholar; 
and it is impoj[ibIe to relate to the Refior, for then he 
mujl conjent to his own Deprivation, for his particular 
Conjent Is mentioned and required, and that is not to 
be expefied : And in this Cafe, the Confent of the 
jenior Fellows, without that of the Refior, is not 
jufflcient. 

But then the fubfequent Words are. That if the 
ReSlor be deprived by the Bijhop^ s Commijfary^ with the 
Confent of the fenior Fellows^ be may appeal to the 
Biflyop : 'Tis true, the Refior hath that Liberty, if the 
Commijfary do deprive him ; but there are no Words 
that do abridge the Bijhop's own Power. The Com- 
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iiii0ary*s Power is reflrained by thcje Words, To have 
the Confenty &c. but the Bijhop's own Power hath no 
jbch (Salification. 

It is objefied. That 'tis onreajbnable to imagine a Power giTen by 
greater Power in the Vifitor over the Reflor, than over ^^ Founder U 
the Scholars. But the Quejlion is not. What was flt 
and reajbnable for the Founder to have done ? But to 
conjider, upon Perufal of the Statutes, what he hath done ? 
Sappo/e he doth give /uch an abfolute Authority, *tis 
vAizt he had over the Thing granted ; he might have 
rejerved to himfelf a Power of Revocation, or what other 
Power he thought flt ; and by the fame Reajbn he might 
give the like to a Vijitor of his Appointment; and having 
done jb, it mujl be fuppojed that he had fome Reafons 
for jb doing. The Refior hath a Privilege, not to be 
deprived without the Benefit of Appeal, if 'twere by 
the Commijjary : The Scholars have no Appeal. He 
mieht think flt to trujl the Re3or with his Vifitor the 
Bijnop, as fuppojing more Care would be taken by him 
of the Head of the College, than of inferior Members. 

But the ^uare is not. What Reafon induced the 
Founder to make thofe Appointments ? He was Majler 
of his own Charity, and might qualify it as he pleafed ; 
and he hath given it under this Qualiflcation, That the 
Bijhop is made ViJitor, and might deprive the Re3or, 
as he hath done, according to the Statutes and Conjli- 
tutions of this College. 

Then 2. The Sufficiency of the Caufe of this Depri- whether the 
vation is never to be called in Quejlion, nor any In- jufticeofche 
quiry to be made in Wejiminfter-hall into the Reafons ^^'^HraLTl" 
or Canfes of fuch Deprivation, if the Sentence be given nabie. 
by him that is the proper Vijitor, created fo by the 
Founder, or by the Law. 

•Twas urged. That there are in Law two Sorts of Diverfityof 
Corporations aggregate, conjijling of many Perfons ; Corporttiont 
juch as are for Publick Government, and fuch as arc *^8r^*^ 
for Private Charity. Thofe that are for Publick Go- 
vernment of a City, Town, Myjlery, or the like, being 
of Publick Concern, are to be governed according to 
the Laws of the Land, and to be regulated and re- 
formed by the Jujlice of JVeJlminJier-hall ; of thefe 
there are no private Founders, and confequently no 
particular Vijitors : There are no Patrons of thefe ; 
they only fubjijl by Virtue of the King's Letters 
Patent, or Cujlom and Ufage, which fuppofes Letters 
Patent, and are fnpported and ruled by the Methods of 
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Law: Therefore^ if a Corporation be made for the 
Publick Government of a Town or City, and there is 
no Provijion in the Charter how the SucceJJion Jhall be, 
the Law jupplies the Defefi of that Conjlitution, and 
fays it Jhall be by Elefiion, as Mayor, iUdermen, and 
Common Coundlmen, and the like ; and jb is i Rolls 
Abridg. 513. 

But private and particular Corporations for Charity, 
Founded and Endowed by private Perjbns, are fubjefi 
to the particular Government of thoje who Ere3 them : 
Therefore, if there be no Vijitor appointed ; in all jtich 
Cafes of Eleemofynary Corporations, the Law doth 
appoint the Founder and his Heirs to be Vijitors : 
They are Patrons, and not to be guided by the common 
known Laws and Rules of the Kingdom ; but fuch 
Corporations are as to their own Affairs to be go- 
verned by the particular Laws and Conjlitutions af- 
Jigned them by die Founder. 

Though fome have faid, that the Common Law doth 
not appoint any Vifitation or ViJitor at all; yet 'tis 
plain, that it^ doth in Defe6i of a particular Appoint- 
ment ; it makes the Founder Vijitor ; and it is not at 
his Pleafure whether there Jhall be a ViJitor or not; 
but if he is filent during his Life-time, the Right will 
dejcend to his Heirs, and fo is Yeh, V 2 Cro, where it 
is admitted on all Hands, that the Founder is Patron, 
and as Patron is Vijitor, if no particular Vijitor be 
ajfigned, 8 Edw. 7. 8. 8 JJ/!/. 29. 9 Hen. 6. 33. i /«/?. 
96. fo that Patronage and Vifitation are necejfary Con- 
sequents one upon another ; for this Vijitatorial Power 
was not introduced by any Canons or Conjlitutions Ec- 
dejiajlical, it is an Appointment of the Law ; it arifeth 
from the Property which the Founder had in the Lands 
ajfigned to fupport the Charity : And as he is the 
Author of the Charity, the Law gives him and his 
Heirs a Vijitatorial Power, i.e. an Authority to infpefi 
their ASions, and regulate their Behaviour as he 
pleafeth : For it is not fit, that the Members who are 
indowed, and that have the Charity bejlowed upon 
them,.Jhould be left to themfelves, but they ought to 
purfue the Intent and Dejigns of him that bejlowed it 
upon them. 

Where the Poor are not Incorporated, i.e. they who 
are to have the Charity, but Trujlees are appointed, 
there is no Vijitatorial Power, becaufe the Interejl of 
the Revenue is not vejled in them | but when they who 
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are to enjoy the Benefit of the Gift are Incorporated, 
there, to prevent all Perverting of the Charity, the 
Law doth ejlablijh a Vijitatorial Power ; and it being a 
Creature of the Founder's, 'tis reajbnable that he and 
his Heirs jhoold have that Power, unle/s it were de- 
volved elfewhere. 

'Twas further argued. That in our old Books de- 
prived by Patron, and deprived by Vijitor, are all one ; 
for this Authority to vijit is a Beneiit that naturally 
jprings out of the Foundation, and it was in his Power, 
if he pleajed, to transfer it to another, and where he 
hath done fo, the other will have the fame Right and 
Authority as the Founder had. 

There's no Manner of Difference between an Hos- 
pital and a College, except only in Degree : An Hof- 
pital is for thoje that are Poor and Mean, or Sick, ^c. 
a College is for another Sort of Perfons, and to another 
Intent ; the former is to maintain and fupport them; this 
is to Educate them in Learning, that have not other- 
wife wherewithal to do it : But Jlill it is much within 
the fame Reafon of that of an Hofpital ; and if in an 
Hofpital, the Majler and Poor are incorporated, 'tis a 
College having a common Seal to aS by, though it 
bears not that Name: Becaufe it is of an inferiour 
Decree ; and in both Cafes there mujl be a Vijitor, as 
both are Eleemojynary. 

A Vijitor being then of Necejfity created by the HofpitaU. 
Law, (as 8 Edw. 3. 69, 70. Every Hofpital is vijit- 
able, if lay, by the Patron, if Spiritual, by the Ordi- 
nary,) he is to Judge, and he may Expel ; and as it is 
8 Jjffis. 29, 30. he may deprive ; the only ^tutre is, if 
he were Vijitor at this Time, for it hath been and muJl 
be agreed on all hands, that ^atenus Vijitor he might 
deprive ; if he be a Vijitor as Ordinary, there lieth an 
Appeal from his Deprivation ; but if as Patron, there's 
none; and then that Deprivation, whether Right or 
not, muJl jland. 

As to the Objection, that 'tis not the Sentence of a Objeaioni 
Court, and therefore not Condufive ; *tis not material «nfwered. 
whether it be a Court or not, but the ^Uiere is,.if he ^"^ ^"^ 
had Jurifdifiion and Conufance of the Perfon and 
Thing ; and if he had, then his Sentence holds ; and 
where the Founder hath not thought fit to direfi an 
Appeal, no Appeal lies, nay not to the Common Law 
Courts; the Founder having put all under the Judg- 
ment of the Vijitor, il mujl continue fo : He might have 
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ordered it, that the Re3or Jhould continue only during 
the Pleajure of the Vijitor, but now he hath left it to 
his Wijdom according to the Statutes. 

He is a Judge not only in particular by Appoint- 
ment, but as he is Conjlituted a Vijitor in general; 
then in pleading of a Sentence of Deprivation, there is 
no NeceJJity of /hewing the Cauje, the Caufe is not 
traverfable even in a Vijitation; /o is Rajial i. ii 
Hen. 7. 27. 7 Rep. Kenne^% Caje, 9 Edw. 4. 24, 
Form of Plead- Suppofe this ReSoty had been a jble Corporation : 
ing inftanced. ^j, J ^qj p^rt of a Corporation aggregate, as it is, Con- 
Jijling of Re3or and Scholars; and Dr. Bury had 
brought an Ajjize, and this Deprivation had been 
pleaded ; it had been good to have faid that the Vijitor 
certis de Caujis ipfum adinde moventihm had deprived 
him : Every Thing that is traverfable mujl be exprejjed [47 
with Certainty, but the Cauje need not be jb in this 
Ca/e. 

Now *tis Jlrange, that Pleading a Sentence without 
a Cauje jhould be good, and the finding of a Sentence 
in like Manner in a fpedal Verdi3 jhould not be good : 
If in Pleading it be not traverfable, 'tis the jlrongejl 
Argument, that the Caufe is not to be inquired into ; 
the having no Appeal doth not lejfen the Validity of 
the Sentence, it doth only jhew the Refior's Place not 
to be fo certain and durable, as in other Cafes they are, 
where Appeals are allowed. 
Caudreft Cafe. The Cafe of Caudrey in the High CommiJJion Court 
is as jlrong ; a Sentence of Deprivation, no Appeals, 
and the Sentence found, and no Caufe jhewn, yet held 
good : 'Tis no Anfwer to fay, that that was by the 
Ecclejiajlical Law. How is it the Ecdejiajlical Law, 
that a Man jhall be concluded by one Sentence without 
Appeal ? no, it was, becaufe it was by a Court that 
had Jurifdifiion, and the Sentence was not the weaker, 
or the Caufe of it more inquirable, becaufe there's no 
Appeal. 

'Twas by the Ecclefiajlical Conjlitution, that the 
CommiJJioners had that Power, but that was ejlablijhed 
by the Law of the Land, and fo is the Vijitatorial 
Power ; the one Authority is as much derived from the 
Law as the other. 
B'lrdzxA SmitA'% Bird and Smith's Cafe in Moor's Rep. Deprivation 
C^^ for not conforming to the Canons, held good in like 

Manner. 
Covetuy\ Cafe. As to the Cafe of Coveney in Dyer 209. and that in 
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Bagges*s Cafe, 1 1 R^. 99. thej are the fame as to this Bagga'% Cafe. 

Matter^ though in Two Books, an AJJize becaufe no 

Appeal ; he quotes Books for it, but upon a Perufal 

they will not warrant the Dijtinfiion, for the Party is 

as much concluded in the ohe Cafe as in the other ; 'tis 

reafonable to fufpefi that Cafe not to be Law, becauje 

that is imprafiicable, which it is brought to prove. 

The Head of a College cannot maintain an Ajjize for 

his Office of Headjhip : He hath not fuch an Ejlate as 

will maintain that Writ, therefore to give that Injlance 

againjl us, is hard; the Refior hath no fuch fole 

Seijin : The whole Body of the College have an 

Interejl therein. He hath no Title to the Money in 

his own Right, till by Confent they are dijlributed; 

and after fuch Di/lribution, 'tis not the Refior's Money, 

but Dr. Burfs ; he is the only vifible Head of the Body 

indeed, but has no jingle Right. 

In AppleforJt% Caje the like Argument was drawn jMefir^% 
from this Caje for a Mandamus^ and injijled that he C^«- 
might have an Ajjize, but faid by the Lord Hale^ that 
that was impojjible ; and in Truth, there's no Difference 
between this Cafe and that of a Mandamus^ there was a 
Return that he was removed pro crimine enormia and Ap- 
pealed to the Bijhop of IVinton^ who confirmed the Amo- 
tion, and the particular Caufe was not at all returned ; 
and held good ; becaufe there was a local Vijitor, who 
had given a Sentence, and all Parties were concluded by 
it ; die fame being done by the Power of that Govern- 
ment, which the Founder had thought iit to put them 
under. 
[48] Now 'twas argued from hence. That this was an 
exprefs Cafe ; if the Caufe of the Deprivation be 
examinable in the Courts of Common Law, why not 
upon a Mandamus as well as in an Ejefiment ? The 
Lord Hale in the Caje of Appleford took it for clear 
Law, That the Sentence was as binding as a Judgment 
in an Ajfize : He is made a Judge, and his Perfon 
particularly dejigned by the Founder, but he hath his 
Authority from the Law ; and fmce the Founder hath 
trujled the Matter to his Difcretion, 'tis not to be fnf- 
pefied that he hath done, or will do otherwife than 
Right 

Then in the next Place 'twas argued. That there Prefumption U 
doth not appear any Injujlice in the Sentence, and con- »« Favour of 

eiuently it ought to be prefumed Jujl ; Credence is to ^^^{^.''"^ 
given to a Perfon that exercifeth Judicial Power, if 

he 
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he keep within his Jurij*di3ion. The Law hath refpeS 
not only to Courts of Record and Judicial Proceedings 
in theniy but even to all other Proceedings, where the 
Per/on, that gives his Judgment or Sentence, hath a 
Judicial Authority ; and here's no Fault found in the 
Sentence; the Jury have not jb much as found the 
Matter and Ground of it to be untrue in Fafi, or in- 
Jtifflcient in Law. 
Contamac^ a Then 'twas urged, That the Cauje of Deprivation 

good Caufe of here was Jujl, it being for Contumacy. If the Bijhop 
cpnvanon. j^^j Power to vijit in 7^«^> as he had, and was hindered 
by their Jhutting the Doors, whereupon he went away 
without doing any Thing, and came again in July^ 
when he held his Vijitation, and they behaved them- 
Jelves Contumacioujly, and refufed to jubmit to his 
Authority; this was contra officii fui debitum; 'tis 
reafonable that both Head and Members Jhould fubmit 
to the Vijitor ; Contumacy is a good Caufe of Depriva- 
tion, and upon good Reafon, becauje it hinders an In- 
quiry into all other Caujes : 'Twas held fo in Bird and 
Smith* % Cafe, and in Allen and Nafl}*% Cafe; quia fuit 
refraSlarius : Now tho* Contumacy be not one oi the 
Caujes mentioned in the Statutes, yet 'twas certainly 
contrary to their Duty ; Turning their Backs upon the 
Vijitor, not Appearing upon Summons, Refujins to be 
examined, was an Offence, and contrary to what the 
Statutes require. He is to infpeS the State of the 
College, and each Member's particular Behaviour ; and 
now when the Vijitor comes to make fuch an Inquiji- 
tion, and the Head or the Members withdraw them- 
felves, and will not appear to be examined, if this be 
not a good Caufe of Deprivation, nothing can be, for 
that nothing elfe can ever be inquired into. 

As for that Statute which refers to the Caufes for 
which a Re3or may be deprived, it doth not relate to a 
Deprivation in a Vijitation; but Jhews the Manner, 
how the College is to proceed, if he be guilty of fuch 
Offences; they may complain at any Time to the 
Vijitor, if he wajles the Revenues, or behave himfelf 
fcandaloujly, and upon Requejl will not rejign, and 
they may Article againjl him out of a Vijitation ; but 
when he comes to execute his Power in his quinquennial 
Vijitation, he is not confined to proceed only upon the [49] 
Information of the Fellows, but is to inquire into all 
the Affairs of the College, and may proceed to Depri- 
vation, as he fees CauJe. Now Contumacy is a caufa 
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of a Forfeiture of his Office, which is fubjeS to the 
Power of the Vijitor by the original Rules of the Foun- 
dation; and to evade or contumacioujly to refufe or 
deny a SubmiJJion to that Power, b an Offence againjl 
the Duty of his Place, and conjequently a jujl Caufe of The three Con- 
Deprivation; /o that upon the whole Matter, 'twas ^^^^^^* 
inferred and urged, that the Bijhop hath a Vijitatorial 
Power vejled in him to deprive the Refior without 
Confent of the four fenior Fellows. And 2. That the 
Jujlice of the Sentence is not examinable in fVeJi- 
minfter-halL And 3. That if it were, and the Caufe 
necejjary to be jhewn, here was a good one, an Affront- 
ing the very Power of vijiting, and jetting up for In- 
dependency, contrary to the Will of the Founder ; and 
therefore it was prayed that the Judgment Jhould be 
reverfeA 

On the other Side, 'twas argued by the Counjel with Argument for 
the Judgment, That this ^ntence was void; that the Defendant 
'twas a mere Nullity; that this Proceeding had no 
Authority to warrant it ; and that it being done without 
Authority, 'tis as if done by a mere Stranger; and 
whether it be juch an Afi, or not, is examinable at 
Law; for that the Power of a Vijitor mujl be conjidered Vifitatoriai 
as a mere Authority or a Trujl, and it is one, or rather ^"^f *"^ 
both, and then either way 'tis examinable ; for every 
Authority or Trujl hath, or ought to have, fome Foun^ 
dation to warrant it; and if that Foundation which 
warrants it hath limited any Rules or Direfiions, by 
which it is to be executed, then thoje Direfiions ought 
to be pnrjued ; and if they are not, 'tis no Execution 
of the Authority given, or Trujl repofed ; and if not, 
'tis a void AS, a mere Nullity, and conjequently 'tis 
that of which every Man may take Notice and Ad- 
vantage. 

Then 'twas faid. That it muJl be agreed that of a Want of Jurif- 
void Thing all Perfons may take Advantage, and con- ^^^^^, inftn 
tejl it in a collateral Aflion, and that altho^it have the the Party 
Form and Semblance of a Judicial Proceeding : And grieved has hit 
for this was cited the Cafe of the Marjhalfea'%^ 10 Rep, Adion. 
76. as a full Authority; the Rejblution was. That 
when a Court hath no Jurifdifiion of a Caufe, there all 
the Proceeding is coram non judiciy and Afiions lie 
againjl any Perfon pretending to do an AS by Colour 
of fuch Precept or Procefs, without any regard to its 
being a Precept or Procefs; and therefore the Rule, 

qui 
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qui jujfu judicis aliquid fecerity non videtur dolo malo 
fecijfey quia parere necejfe eft^ will not hold, where there 
is no jiuUxy for 'tis not of NeceJJity to obey him who is 
not Judge of the Cau/e ; and therefore the Rule on the 
other jide is true, judicium a non fuo judice datum^ nul- 
lius efl momenti; and jb was it held in the Caje of 
Bowfer and Collins ^ 22 Edw, 4. 33. per Pigot^ and 19 
Ed 4. 8. And therefore if the Court of Common Bench 
held Plea of an Appeal of Felony, 'tis all void ; but it 
mujl be owned, that the mere erroneous Procedure of a 
Court which hath a General Jurifdifiion of the SubjeS LS^J 
Matter is not examinable in a Collateral Afiion, whe- 
ther upon true Grounds, or not; and yet if it be a 
limited Juri/di3ion, and thofe Limits are not ob/erved, 
even that is coram non judice i and holds with rejpefi 
to Courts held by Authority of Law, which are much 
Jlronger than the Cafes of Power created or given by a 
private Perjbn. A Sheriff is bound by Law to hold 
his Turn within a Month after Michaelmas^ and he 
holds it after the Month, and takes a Prejentment at 
that Time, if that be removed into the King's Bench^ 
the Party Jhall not anjwer it, but be discharged, be- 
cause the Prejentment was void, V coram non judice ; 
for that the Sheriff at that Time had no Authority ; 
and yet in that Cafe his Authority and JurifdiSion ex- 
tended to the Perfon and Thing : The Jame Law for a 
Leet, unlefs Cujlom warrants the Contrary, and then 
that Cujlom muJl be purfued. 

The CommiJJioners of Sewers have a limited Autho- 
rity ; and if the Number of Perfons, or other Requi- 
Jites mentioned in their CommijQ^on, be not purfued, 
what they do which exceeds it, is void ; and yet they 
have a kind of Legijlative Authority ; fo is it in Sir 
Henry MiUmay*^ Cafe, 2 Cro, 336. and there they had 
an Authority both of Thing and Perfon, but did not 
obferve the Rules prefcribed in the Gift of that Autho- 
rity, according to the 23 Hen. 8. cap. 5. and no Reafon 
could or can be given for that Refolution, but that it 
was a particular limited Authority : And then, to apply 
this to the prefent Caje, the Sentence in Quejlion can 
no more aggrieve the Defendant, than an Order pro- 
nounced or made by a non Judex^ if it be not agreeable 
to the Power given by the Statutes ; and this appears 
further from Davis's Rep. 46. where the fame Dijlinc- 
tion is allowed. 
Wroog Proceft. Nay, in fome Cafes, the Award of a wrong Procefs 
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is void ; as if by a Steward of a Manor Court, that a 
Capias jhouid iJOfue, where the fame doth not lie, but 
only an Attachment. TurvilU and Tipper's Ca/e, 
Latch 223. A Court of Pjrpowders hath Jurifdi£iion of Pypowder 
an Afiion of the Cafe, yet if it holds Plea of Cafe for Court. 
Slander, 'tis all void, tho' the Words were fpoken 
within the Boundaries of the Fair, becaufe the Jurif- 
difiion is limited ; fo that if the Thing, the Time, the 
Per/on, or the Procefs, be not regarded according to 
the Authority given, 'tis all void, and an Advantage 
may be taken of it by any Body, where the Plaintiff 
Claims or makes his Demand by Colour of fuch AS. 

'Twas further argued, That the Reafon given in Notice of Con- 
that Ca/c of Latch^ is, becaufe the Cujlom which gave <l»tion8 where 
him his Authority, gave him Notice that fuch Procefs '** ^ ^^^"^ 
did not lie ; and if any Man hath by our Law any 
EJlate, Right, or Privilege, by any particular Means, 
he is bound to take Notice of all the Conditions and 
Qualifications annexed thereto : And the Reajbn is 
Jujl, becaufe the fame Means, by which he had Notice 
of the Benefit, gives him Notice of the reJlriSive Limi- 
tation and Penalty ; and fo was it held in the Cafe of 
Fry and Porter, 

By our Law no Benefit can accrue to a Man by a 
[51] Judgment given on a Thing arijing extra potejiatem 
Curtly in cafe of a particular and limited JurifdiSion ; 
as in the Cafe of Kingfion upon Hull^ March 8. which 
held Plea of Debt upon a Bond made extra Jur\ ^c. 
and a Jud'^ and Capias executed, and an Efcape, and Where Jurif- 
no Afiion lay for the Efcape, becaufe all was void, di^on to ap- 
and coram non Judice : In the fame Book, March 117, .^" *" ^^^^' 
118, Dye and Olive* % Cafe in Falfe Imprifonment, 
Plea that he was Serjeant at Mace belonging to a 
Court of Record, and that a Warrant was direaed to 
him to Arrejl the Plaintiff* pro quodam Contemptu ; and 
held not good, becaufe not /hewn, in what ASion, and 
how within the Jurifdifiion ; and if not within it, 'twas 
coram non judice^ and void ; argued by Rolls and May- 
nard. 

Then 'twas argued. That this was a limited qualified Vifitor a Crea- 
Power; that the Vifitor was a Creature of the ^^!^^^ 
Founder's; and if it had been the Heir of the 
Founder, he had been as much bound and rejlrained 
by the Statutes, as a Stranger; and tho' the Law 
jhould be agreed to be, as is pretended, that it appoints 
a Vijitor, yet Jlill (whether he be the Heir or Nominee 

K of 
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of the Founder) he is an Officer only within the Limits 
and Rules of the Foundation and the Statutes made 
thereupon : As he hath a Vifitatorial Power only over 
this College, jb he hath it only after the Manner in 
which 'tis given to him. 

If the Founder had made no particular Vijitor, but 
yet had appointed that the jame Jhould be vijitable at 
jhch a Time, and in fuch a Form, he himjelf had been 
bound by thefe Rules ; and if he would have been Jb 
confined, with much more, or at leajl with the fame 
Reajbn, ought his Nominee ; for cujus eft dare^ ejus eft 
difponere ; and every Argument which hath been urged 
for the Refior's being fubjefi to the Rules of the 
Foundation, may likewi/e be applied to that of the 
Vijitor : He that made the Vijitor may rejlrain, Jhape, 
Hit Power and modify the Power which he gives him : He might 
"*****^ have made him Vi/itor only once in his Life, or oinly 

upon Requejl, and have left all other Jnrijdifiion to the 
Re3or and Fellows. 

But further, here he is found to be Vijitor only 
fecunditm formam Jiatut^ V vigore Jlatut\ and to exe- 
cute thoje Statutes; and that which makes him a 
Vijitor, makes him fuch thus and thus qualified, and no 
otherwife ; whatfoever Power or Authority the Name 
or Office of a Victor may import ex vi termini^ no Man 
And controled can jay but this Vijitor is controled by the Statutes, 
by the Stotutei, ^hich make him fo : Now had there been no Statutes, 
he had never been Vifitor ; then thefe Statutes making 
him a Vifitor upon particular Terms and Conditions, 
Times and Occajions, extra thefe Terms and Conditions 
he is no Vifitor at all ; this feems plain and natural : 
So that if he exceeds the Bounds prefcribed to him as 
Vifitor, he doth not afi as Vijitor ; for all Powers, 
Authorities, and Jurifdifiions, efpecially fuch as are 
created by private Perfons, mujl be executed according 
to the exprefs Injlitution or plain Meaning of the Party 
that created them, and according to the Circumjlances, 
with which he hath circumfcrib'd them : So is the Rule 
in Berwick*^ Cafe, 5 Rep, 94. and i Inft. 113. and 258. [52] 
Limited Ex- An Executor is an Officer or Perjbn intrujled, which 
•*^"^'' is taken Notice of by the Law, yet in his Creation he 

may be limited quoad the Ejlate in one Country, or ^«^^ 

one Particular, and he can't intermeddle any further ; 

but Adminijlration jhall be granted as to the rejl. 

Vifitor not a Then 'tis obfervable. That this Statute Vifitor is not 

^^'^"^ a Court of Record, nor any Court at all, but rather like 

an 
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an Arbitrator under certain DireSions ; he can neither 
meddle at another Time, or with other Matters, 
or in other Manner, than what is prefcribed. But 
admitting it a Sort of Judicature, here's no Appeal or 
Writ of Error, or Prohibition or Mandamus lies ; nay, 
the Vi/itor himfelf cannot relieve again/l his own Sen- 
tence, or rejlore the Party deprived the next Day ; but 
the Place being vacant, a Right of Elefiion accrues to 
the Fellows ; 'tis therefore unreajbnable to /uppoje 
him not rejlrained, or that his A3s, if exceeding the 
Limits and Rules /et him, /hall be condujive and oind- 
iog. 

This is like a Lay-Hojpital, 'tis not a Religious Lay-Hofpitali. 
Body, tho' fome call it mixt ; and in cafe of Temporal 
Lay^ffices, there mujl be fome Remedy at Law, as is 
13 Rip. 70. Jo is Dyer 209. and 3 /«/?. 340. Where 
no Appeal is allowed, another Examination muJl be 
admitted ; and thus feems the 8 AJftf, pi. 29. tho* it 
hath been quoted on the other fide : If the Warden of 
an Hofpital be irregularly deprived, he Jhall have his 
Remedy at Law ; and 13 jfjftf. 2. to the fame Effefi : 
Baggis'% Cafe, 1 1 Rep. repeats the fame Cafe, which 
Jhews Coke*% Opinion to concur with it ; and tho' an 
Ajjize doth not properly lie, yet the Meaning is, he 
Jhall have Relief, /. e. fuch Suit at Law as is proper to 
his Cafe : The fame DijlinSion is allowed in Dr. Sut- 
ton*% Cafe, Latch 229. And that a Remedy is given 
by the Law in this Cafe of a Temporal Property, jeems 
to be plainly affirmed in the Statute of 24 if. 8. cap. 
12. And further, Tho' JlriSly and properly it were 
not of Common Law Conufance, yet it falling incidently 
to be a Quejlion upon Trial of a Title, the Court be- 
fore whom that Suit depends muJl examine that Inci- 
dent ; as in cafe of an Ijjue, lawfully joined in Marriage 
or not, the Trial Jhall be by Certificate of the Ordinary ; 
but if it be a Quejlion upon the Trial of a Title to 
Land, the Matter Jhall be tried and judged without 
Certificate. 

The Wifdom of our Law hath been fuch, as very L«w ftvoun 
rarely to trujl any of the Courts of Jujlice with the final Appeals, &c. 
Determination of Matters of Law in the firjl Injlance; 
and 'twould be Jlrange that this Cafe of a Vifitor Jhould 
Jland Jingle by itfelf. Befides, to prevent a Failure of 
Jujlice, the Law doth of NeceJJity admit of feveral 
other Provijions and Methods of Examination or Trial, 

than 
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than what the jubjeS Matter or Perfon would properly 
in their own Nature require, efpecially in Point of 
Remedy and Relief, as appears in Dormer*% Cafe, 5 
Rep. 40. and I Infi. 54. 2 Ro/Fs jfbridg. 587. now here 
is no other Remedy, nor other way of Trial, for Depri- [53 J 
vation is not triable by Certificate, but only in Caje of 
an EcdeJiajUcal Perfon. 

As to the Obje6iion from JppleforiTs CaJe, Sid. 71. 
there that Writ was fully anjwered, and they could 
not Examine into the Truth and Faljity of that 
Anfwer, but mujl leave the Party to his Afiion ; and 
it doth not thence follow. That in an Afiion there's no 
Remedy : But the Jlrongejl Objefiion is, that in plead- 
ing a Deprivation, you need not Jhew the Caufe, and it 
mujl be taken for Jujl and cood, as Moore 701. Jones 
393. Moore 228. 2 11011*% Jhridg. 219. 9 Edw. 4. 25. 
that you need only Jhew by whom : All thefe Jland 
upon the fame Foundation, they were by Authority 
Ecdejiajlical, and mujl Jland till Repealed ; and even 
thofe Cafes of the High CommiJ[ion Court, they were 
by the Courje of the Ecdejiajlical Law, which was 
faved to them by the Provifo in i EU%. and therefore 
Jhall be intended fo, till the contrary appear: And 
even there 'twas debit modo privatus^ which implies all 
due Requijites ; but here the whole is difdofed, upon a 
fpecial Verdi3 ; 'tis not found here, that he was duly 
deprived ; but that he was deprived after fuch a Man- 
ner, which, if it appears to have been without Autho- 
rity, mujl be null : As to Lefs Opinion in Davis 47. 
that a Sentence of Deprivation, in cafe of a Donative 
by an Ordinary, was effeSual in Law, till Reverfed ; 
that's not Law, for 'twas all coram nonjudice. Bro. 
Pramunire^ 2 1 Nat. Br. 42. the Ordinary cannot vijit a 
Benefice Donative. 

Then they Objefi, That this is an Eleemojynary 
Interejl, and the Refior took it under thofe Terms of 
SubjeSion to fuch a Vifitor : But that is the Quejlion, 
what thofe Terms are? And the Confequences of 
fuch an Opinion may be dangerous to the Univerjities, 
thofe Nurferies of Learning and good Manners. 'Tis 
to make them too precarious and dependent upon 
Will. 

And as to the Pretence that the Land was the 
Founder's, and he might difpofe of it at pleafure, it 
was anfwered, that before the Gift, the Lands and the 
Profits ai^d the Ownerjhip were all fubjeS to the 
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Common Law, and the Owner could not give juch a 
Power as is pretended, no more than he could oblige all 
Differences about his EJlate to be finally determined by 
a particular Perfon and his Heirs or SucceJJors: No 
Abjblute Power can be fixed in this Nation by Cujlom, 
but rather than the fame jhall be allowed, the Cujlom 
Jhall be void, i InJI, 14. Davis 32. 2 RolF% Abridg. 
265. Copyholds were anciently at mere Will and 
Pleajlire, but the Lord is now obliged to and by certain 
Rules : By our Law the Power of Parents over Chil- 
dren is qualified and rejlrained ; *tis no Argument, to 
Jay that the Vijitor comes in loco or vice fundatoris^ for 
the Alienation and the Statutes did oblige even him- 
Jelf: And though perhaps, if no Statutes had been 
made, his Vijitatorial Power had been much larger, yet 
Jince 'tis limited to once in five Years, and his Afis to 
be with others Conjent, 'tis as much as if he had given 
the College a Privilege of Exemption by Words ez- 
prejs from any Vijitation, at all other Times, and in all 
other Manners, than thoje which are mentioned. Then 
[54] ^^^'^ Cited the Cafe of Terry and Huntington^ in Scaccar* 
Trin. 20 Car. 2. in Hardres*% Rep, 480. before Sir 
Matthew Hale : Trover for Goods feized by Warrant 
of the Commijjiioners of Excije ; the ^are was, when Commiffionen 
they adjudged low Wines to be Jlrong \Vines perfeflly ^^^^^^ 
made, upon 12 Car, 2. cap. 23. whether it might be 
drawn -in Quejlion again by an Afiion in Wejiminjier'' 
ball; and held it might, though they were Judges, and 
though the Statute gave an Appeal ; and the Reafons 
given there feem to reach this Cafe, becaufe they had a 
Jlinted limited Jurifdifiion, and that implies a Nega- 
tive, vi%. that they /hall not proceed at all in any other 
Cafes ; and that fpecial Jurifdifiions might be and 
frequently were circumfcribed, i. With refpefi to Place, 
as a Leet or a Corporation Court ; 2. With refpefi to 
Perfons, as in the Cajc of the Marjhalfea ; 3. With 
refpeS to the fubjeS Matter of their Jurifdifiion : And 
if Judgment be given in another Place, or upon other 
Perjbns, or about other Matters, that all was void and 
coram non judice ; and though it was objefied, that 
Jlrong Wines were within their Jurifdifiion, and that 
'twas only a Mijlake in their Judgment; yet it ap- 
pearing upon the fpecial Vcrdifi, that they were low 
Wines, the Afiion was held maintainable ; this is fo 
plain, it needs no Application. 

Then it was argued, that this Sentence was void, i. That thii Sen- 

Dp^ tence is void. 
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I. For want of Becaufe there was no Authority to vijit at this Time, 
Aodhoricyat there having been a Vijitation by the CommiJJary 
within five Years before ; that no Words in the Statute 
make him a Vijitor generally, but only fecun£ Jlat\ 
L e. upon Requejl, or without Requejl a quinquennia in 
quinquennium femel; now here's no Requejl found; 
then the A3 of Dr. Majiers as CommiJJary is an Exer- 
cise of the Vijitor 's Office ; Cobner's Appeal was to the 
Bijhop as Vijitor ; Seme! implies a Negation of having 
it more frequent ; according to the Grammar it Jignifies 
once and not oftener, or once for all : If Semel comes 
alone, without any other Particle, then 'tis but once, 
and if with another, as ne Semel^ 'tis not once, or 
neVer ; and the liceat Semel can have no other Con- 
Jlrufiion ; it can't mean once at the leajl, as was 
argued below, efpecially as oppojed to Requejl : And 
no Argument can be drawn from the NeceJJity of fre- 
quent Vijitations, for that Evils are not to be pre* 
Jumed ; and over inferior Members there's a Power in 
the Refior and four Seniors : Now Dr. Majiers was 
not requejled by the College, nay, they protejl againjl 
it in Jbme Degree, i.e. Jo far as relates to Colmeies 
Rejlitution ; the Oath of a Scholar being againjl Ap- 
peals : And the Oaths and the Contents of them are 
to be deemed Part of their Conjlitution : But fup- 
pojing that Bujinejs might be examined as a Thing 
proper for Conjideration, when an Inquiry is made into 
the State of the College ; and the AdmiJ}ion, Con- 
tinuance, and Removal of the Members is certainly 
one Article of fuch Inquiry, yet that mujl be done in 
Vijitation, and as Vijitor, for there's no other Power 
found in the VerdiS but that. 

a. Becaufe the 2. Admitting that no ASion of Dr. Majiers to be 
Vifitation held Vifitation, yet this Sentence is void, becauje it held 
Dayi!'^ above three Days, and the Statutes Jay, after three 

Days it Jhall be taken pro terminal £sf di£olut\ On the 
1 6th of June he comes with Intention to viJit, doth an 
A3 proper to his Ofitce and Bujinejs, examines the 
Summoner about the Citation ; if he had come and 
only examined and made no Decree, it had been a 
Vijitation ; and either 'tis a quinquennial one of itjelf, 
or it is a Commencement of one, and either one way or 
other it makes the Deprivation void; 'tis afterwards 
entered as a Vijitatorial A3 ; Eundem a£fum pro parte 
hujufmodi negotii f^ijitaiionis haberi decrevity and then he 
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adjourns ; 'tis no Argument to jay that he was hindered, 
for he might have proceeded in abfentia; and if the i6th 
of June be tacked to it, 'tis longer than the Time : 
There needed no formal Adjournment, for that he is 
Authorized to proceed in a Summary way ; 'tis no fuch 
Abfurdity to call that a Vijitation which was in fome 
Jbrt hindered, jince notwithjlanding the ObjlruSioh,]bme 
A3s were done, and more might have been by adjourn- 
ing to another Place. 

3. Here was no fuch Caufe as could warrant a De- 3. Not a fuffi- 
privation : it was not one of the Caujes mentioned in «ent Caufe of 
the Statutes, which are not Direfiions merely, but they *^"^ "* 
are the conjlituent Qualifications of the Power ; and 
Contumacy is none of the Caujes ; nay, here is no Con- 
tumacy at all : The OiFence of the Suspended Fellows 

was only a Mijlake in their Opinions, and the Dofior's 
was no more ; and 'tis not a Contumacy for refujing to 
anjwer to or for any Crime within the Statutes, for there 
was none of the Crimes mentioned in the Statutes laid 
to the Charge of the Refior ; if the Crime charged had 
incurred Deprivation, perhaps Contumacy might be 
Evidence of a Guilt of that Crime, and jb deferve the 
fame Cenjure ; but Contumacy in not conjenting to a 
Vijitation can never be fuch, efpecially when the Con- 
jenting to a Vijitation is not required under Pain of 
Deprivation. 

4. Admitting the Vijitor legally in theExerdfe of his 4. Vlficor 
Office ; that here was Caufe of Cenfure ; that the Caufe *^°"* "°' ' 
or Crime was deferving of that Punijhment which was ju?|^^*"^ 
infli3ed ; that Deprivation was a congruous Penalty 

for fuch an OiFence : Yet 'twas areued. That this 
Sentence was void ; for that the Vijitor alone was in 
this Cafe minus competem judex^ becaufe his Authority 
was particularly defigned to be exercifed with the Con- 
jent of others, which was wanting in this Cafe : This 
was the fame as if it had required the Concurrence of 
fome other Perfons Extra ColUg\ then that fuch a Con- 
currence was necejfary, appears from the Words of 
the Statute, its Meaning feems plain upon the whole, to 
require it. A greater Tendernefs is all along jhewn to 
the Refior, than to the Scholars, *l\%Jine quorum confen- 
fu irrita erit hujufmodi Expuljio £sf vacua ipfo fa£fo; 
and the Sentence itfelf jhews it necejfary, becaufe 
it affirms itfelf to be made with fuch Confent ; and 
it cannot be thought that the Refior Jhould be de- 
privable without their Confent, when the meanejl Scholar 
could not. Then 
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Then here's no fuch Conjent, for 'tis not of the four [56] 
Seniors, but of the four Seniors not fufpended ; now this 
doth not fulfil the Command of the Statute, for the Suf- 
penfion doth not make them to be no Fellows, a Sus- 
pended Fellow is a Fellow though Suspended ; a Suf- 
penjion makes no Vacancy ; the Taking oiT of the 
Sujpenjion by Sentence or by Effluxion of Time, doth 
make them capable of afiing Jlill, without the Aid of 
any new Elefiion, and they are in upon their old Choice, 
and have all the Privileges of Seniority and Precedency 
as before. 

If they ceajed to be Fellows by the Sujpenjion, then 
they ought to undergo the Annum probationis again, 
and to take the Oaths again : In caje of Benefices or 
Offices Religious or Civil, Ecdejiajlical or Temporal, 
'tis jb ; a Sujpenjion in this Cafe is only a Dijabling 
them from taking the Profits during the Time it con- 
tinues : And 'tis no Argument to fay. That their Con- 
currence was not necejfary, for that they had withdrawn 
themjelves, and were guilty of Contumacy ; for that a 
Man guilty of Contumacy might be prefent ; if with- 
drawn from the Chapel, he might be in the College, or 
in the Univerfity : And *tis not found that they were 
abfent; and then their Confent not being had, the 
Sentence was void and null, and confequently no Title 
found for the Lejfor of the PlaintiiFin the A3ion below. 

It was replied in Behalf of the PlaintiiF, much to the 
fame Effefi as 'twas argued before, and great Weight 
laid upon the Contumacy, which hindered the Obferv- 
ance of the Statutes ; that by allowing fuch a Be- 
haviour in a College, no Will of the Founder could be 
fulfilled, no Vijitation could ever be had ; and all the 
Statutes would be repealed or made void at once ; that 
tho' this Crime was not mentioned, 'twas as great, or 
greater than any of the rejl ; that here was an Autho- 
rity, and well executed and upon a jujl Caufe, and in 
a regular Manner, as far as the ReSor's own Mijbe-. 
haviour did not prevent it ; and therefore they prayed 
that the Judgment might be reverfed : And upon De- 
bate the fame was reverfed accordingly. 

Note, That in this Cafe there was one Doubt con- 
ceived before, and another after this Hearing : The 
firji was. If a Writ of Error lay in Parliament imme- 
diately 
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diately upon a Judgment in the King*s Benchy without But from the 
firjl rcjbrting to the Exchequer Chamber; but upon Court of Ex- 
pcnifmg the Statute which erefls that Court for Exami- noH^e- ^*** 
nation of Errors, it appeared plainly that that Afi only diately to Par- 
gives the Elefiion to the Party agrieved to go thither; !»»«»«»«. 
that it did not take away the old Common Law 
Method of Relief in Parliament, and ]b hath the 
Prafiije been ; but upon Judgments in the Exchequer 
Courts the Writ of Error mujl firJl be brought before 
the Lord Chancellor, and cannot come per Jaltum into 
Parliament, becauje the Statute in that Caje exprejiy 
ordains. That Errors in the Court of Exchequer jhall 
be examined there ; and ]b held in the Caje of the Earl 
of Macclesfield and Grofuenor, 
57] The other Doubt was raijed by a Motion in B. R. Carth. 319, 
for the Court to give a new Judgment upon the Rever- 1*°* , . 

/•I 1 1 f /'n J iT t % r 1 Argument and 

jal above; and injijt^d on, that it ought Jo to be, as was Precedents 
done in the Caje of Faldo and Ridge^ Telv. 74. entered that the King't 
Trin. 2 Jac. i. Rot. 267. Trefpafs, and fpecial Plea, ^^'^^"^ 
and Judgment in B. R. for the Defendant ; and upon judgment upon 
Writ of Error in the Exchequer Chamber the Judgment t*»e ReverfaL 
was Reverjed ; and upon the Record returned into the 
King's Bench J they gave Judgment that the PlaintiiF 
/hould recover, contrary to the flrjl Judgment; for 
otherwije, they Jaid, the Law would prove defefiive ; 
and a Precedent was Jhewn in fVinchcomb*% Caje, 38 
Eliz, where the fame Courje was taken ; and the like 
Rule was made Mich, i fV,^ Mar, upon the Rever- 
sal of the Judgment inter Claxton verj! Swift ^ which is 
entered Mich. 2 Jac. 2. B, R, Rot. 645. the like between 
Sarsfield verf. fritherley. 

'Twas argued on the other Jide, That the Court Argument 
which reverjes the Judgment ought to give the new ^^^^^ 
Judgment, fuch as ought to have been given at firjl, that 
in the Exchequer Chamber it may be otherwije, becauje 
they have only Power to affirm or revcrjc ; yet in the Caje 
of King and Seutin^ the Exchequer Chamber gave a new 
Judgment, tho' they cannot inquire of Damages : And 
that is a Kind of Execution which muJl be in B. R. In 
Omulkery'% Caje, i Cro. 512. and 2 Cro. 534. the Court 
here Jends a Mandatory Writ to command them in /rr- 
land to do Execution there, St, John verJ*. Cumming^ 
Yelp. 118, 119. 4 Injl. 72. If Writ be abated in C B. 
and Error brought in B. R. and the Judgment be re- 
verjed, Jhall proceed in B, R, and i Rolls 774. to the 
Jame Effefi, Green verf. Cole^ 2 Sound. 256. The 
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Judges Commijjiioners gave the new Judgment. 'Tis 
true, in Dyer 343. the Opinion was that he was only re- 
Jlored to his Afiion, and then Writs of Error were not 
Jo frequent. The Judgment may be erroneous for the 
Defendant) and yet no Keajbn to give a Judgment for 
the PlaintiiF, as in Sbcomh's Caje, i Cro. 442. the Court 
gave a new Judgment for the Defendant ; therefore it 
properly belongs to the Court, which doth examine the 
Error, to give the new Judgment; the Record is re- 
moved, as Fitzh. Nat. Brev. 18, 19. on falfe Judgment 
in Ancient Demejhe ; 38 Hen. 6. 30. and Griffin's Cafe 
in Error on a quod ei deforceaty in 2 Saunders 29, ?o. new 
Judgment given here. In the Cafe of Robinjon and 
WoUey in 3 Keble 821. Ejefiment, fpedal VerdiS, 
Judgment reverfed in the Exchequer Chamber ^ and they 
could never get Judgment here, the Court of Exchequer 
Chamber not having given it : And in the principal 
Cafe, after feveral Motions in the Court of King's Benchj 
the Remittitur not being entered there, a Motion was 
made in Parliament upon this Matter, and a new Judg- 
ment was added to the Reverfal, that the PlaintiiF 
Jbould recover, tfr. 



The new 
Judgment 
^ven in Par- 
liament. 



TAe Cafe of Dr. Bcntlev Ma^er of Trinity College in Cam- 
bridge, and the B^op of Ely Fifitor thtre^ adjudged in Parliament 
G. 2. is to be conJuUed u^n this DoSrine, There *was a great Num- 
ber of Articles libelled agmnft the DoQor; their Lordjbips auoarded 
Prohibition to ftand as to fome^ and Confutation as to others of 
them. 
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Dr. fVilliam Oldis, Plaintiff, verfus Charles [58J 

Donmille^ Defendant. 

WRIT of Error to Reverfe a Judgment in the 
Court of Exchequer, afRrmed upon a Writ of 
Error before the Lord Chancellor, Vc. The Cafe upon 
the Record was thus ; Donmille declares in the Exchequer 
in placito tranfgr. i^ contempt', ^c. for a Profecution 
contra regiam prohibit', and fets forth Magna Charta, 
that nullus liber homo^ i^c. that the Plaintiff is a Freeman 
of this Kingdom, and ought to enjoy the free Cujloms 
thereof, &c. that the Defendant not being ignorant of the 
PremiJJes, but dejigning to vex and aggrieve the Plain- 
tiiF, 
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tiff, did in Curia militari Henrici Ducis Norfolk' coram 
ipfo Henrico Com* Mare/char Exhibit certain Articles 
againjl the Plaintiff, Vc, that Sir Henry St. George 
Qarencieux King at Arms, was, and is. King at Arms 
for the Southern^ Eajiern and Weftern Parts of the 
Kingdom, v/z. from the River of Trent verfus Aujlrum^ 
and that the Conujance, Correfiion, and Uijpojition of 
Arms and Coats of Arms, and ordering of Funeral 
Pomps time out of mind did belong to him within that 
Province; and that the Plaintiff having Notice thereof, 
did, without any Licence in that Behalf had and ob- 
tained. Paint, and cauje to be Painted, Arms and Ef- 
cutcheons, and caujed them to be fixed to Herfes that 
he provided, and lent Velvet Palls for Funerals ; that 
he painted divers Arms for one Berkjieadj who had no 
Right to their Ufe at the Funeral, and did lend a Pall 
for that Funeral, and paint Arms for Elizabeth Godfrey^ 
and marjhalled the Funeral, and the like for SprignalU 
And that he had publickly hanging out at his Balcony 
Efcutcheons painted, and Coaches and Her/es, and other 
Publick Procejjiions of Funerals, to entice People to 
come to his Houfe and Shop for Arms, ^c. Thiat the 
Defendant compelled the Plaintiff to appear and anjwer 
the PremiJJes, &c. 

The Defendant in propria perfona fua venit W dicit^ Defendanft 
That the Court of the Conjlable and Mar/hal of Eng- Pk*. 
land is an ancient Court, Time out of Mind, and ac- ^hom hdd? 
cu/lomed to be held before the Conjlable of England and 
the Earl Mar/hal of England for the Time being, or 
before the Conjlable only when the Office of Earl Mar- 
shal is Vacant ; or before the Earl Mar/hal only when 
the Office of Conjlable is Vacant; which Court hath Its Jurifdiaion 
Time out of Mind had Conufance of all Pleas and "to Arms 
Caujes concerning Arms, Ejcutcheons, Genealogies, and ^^, "*****' ' 
Funerals within this Realm, and that no other Perjbn 
hath ever intermeddled in thofe Pleas or Affairs, nor 
had or claimed Jurijdifiion thereof; and that the Suit 
complained of by the Plaintiff was projecuted in the Jaid 
ancient Court of and for Caujes concerning Arms, Es- 
cutcheons, and Funerals : That by the 13 Rich. 2. 'twas 
ena3ed, that if any Perjbn Jhould complain of any Plea 
begun before the Conjlable and Marjhal, which might 
be tried by the Common Law, he Jhould have a Privy 
59I ^^ without Difficulty to be direded to the Conjlable 
and Marjhal to juperjede that Plea, till dijcujfed by the 
King's Counjel, if it belongs to that Court or to the 
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Common Law, prout per Statut* ill' apparet^ and that 
the /aid Court Time out of Mind hath been tanf honoris 
bf celfitudinisy that it was never prohibited from holding 
any Pleas in the jame Court aliter vel alio modo quam 
juxtaformam Statut* prad' ; Et hoc par at' eji verificare. 
Unde non intendit quod Curia hie placitum prad* ulterius 
cognofceri veUt aut debeaty iffc. 

The Plaintiff demurs, and the Defendant Joins. 

From the Exchequer Court this was adjourned propter 
difficultatem into the Exchequer Chamber^ and after- 
wards by Advice of the Judges there, the Court gave 
Judgment for the Plaintiff, which was affirmed by the 
Chancellor and Treajurer, i^c. 

And now it was argued on the Behalf of the Plain- 
tiff in the Writ of Error, that this Judgment was 
erroneous, and fit to be reverjed. 

And firjl, to maintain the Court as jet forth, 'twas 
injijled on i. That when there was a Conjlable and 
Marjhal, the Mar/hal had equal Power of Judicature 
with the Conjlable, as each Judge hath in other Courts. 

2. That the Conjlable had in that Court Power of 
Judicature alone, when there was no Marjhal. And 

3. That the Marjhal had the like, when there was no 
Conjlable. 

That they had both equal Power of Judicature, ap- 
peared by all their Proceedings; by their Libels or 
Bills, in the Cafe of John Keightley^ Ejq; againjl 
Stephen Scroop : The Libel is, In the Name of God^ 
Amen. Before you my Lords the Conjiable and Marjhal 
of England in your Court of Chivalry ^ and prays that 
the faid Stephen, by their Sentence definitive^ may be 
puni/ht. I pars Pat. 2 Hen. \ m. 'j. And the fame 
Stephen libeUed againjl Keigbtley to the thrice Honour- 
able Lords the Conjiable and Marjhal of England, 
So the Libels were direfied to both, and both jat ju- 
dicially. 

The fame appears by the Sentence or Judgment 
given in that Court : Bulmer libelled againjl Bertram 
Xjfau coram Conjiabulario ^ Marefchallo^ qui duellum 
inter partes allocaverunt iff ajftgnaverunt locum £s^ tem^ 
pus. Rot. Vafcor^ 9 //. 4. in. 14. It doth likewife 
appear to be fo by the Appeals from their Judgments 
to the King ; they are both fent to, to return the Rolls 
of their Judgments. Rot. Clauf 20 Edw. I. ;n. 4. In 
the Appeal brought by Sir Kobert Grofvener againjl 
Richard Scroops tis upon the Sentence given by the 

Con- 
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Conjlable and Mar/hal in the Suit before them concern- 
ing a Coat of Arms. Rot. Clauf, 12 Rich, 2. m. 4. 
Appeal by Bond verf. Singleton^ 'tis in a Cauje of Arms 
in our Court before our Conjlable and Mar/hal, wherein 
Sentence was given by them, i pars Pat. 1 7 Rich, 2. 
m. 12. Thus it appears by a Commijjion for the 
Execution of the Office of Conjlable of England^ Com- 
mittimus vobis officium hujufmodi Con/iabularii ad quere^ 
lam Thomae Moor in hac parte una cum Edmundo de 
Mortimore Marefchallo Angliae audiendum, Secunda 
pars Patent* 48 £ihv. 3. m, 20. in dorfo. As aljb by a 
[603 Claim at the Coronation of //. 5. before Beauchamp 
Earl of Warwick then Lord Steward, yohn Mowbray 
Earl Marjhaly Son to the then Duke of Norfolk^ 
claimed under a Grant in 20th of Rich, 2. of the (Jfflce 
of Earl Marjhal of England^ to hold Court with the 
Conjlable, and to hold Pleas before them ; and Copies 
of theje Precedents were jaid to have been ready in 
Court. 

Further, to prove the joint Authority, were cited Precedents. 
feveral of our old Books, 48 Edw. 3. foL 3. in a Caje 
of Debt upon an Indenture by which P, was retained 
by the Defendant, with two Squires of Arms for the 
War in France: Belknapp jaid, of juch Matter this 
Court cannot have Conujance, but 'tis Triable before 
the Conjlable and Marjhal. In the Caje of Pountney 
and Bourney 13 Hen, 4, 4. the Court of King*s Bench 
call it the Court of the Conjlable and Marjhal : And in 
37 //. 6. 3. upon another Occajion, Prifot jaid, this 
Matter belongs to the Conjlable and Marjhal: And 
Coke 4 Ift/l. 123. jays that they are both Judges of the 
Court : And that the Conjlable jbmetimes gave Sen- 
tence, is no Argument that the Marjhal was no Judge 
with him ; it only proves him the Chief, who in mojl 
Courts doth ujually give the Rule : Nor is the Earl 
Marjhal's Receiving Writs from the Conjlable to eze- There are 
cute his Commands, any Argument that he jits there Jj'/'^fl.^.r® 
only as a Minijlerial Officer, and not as a Judge ; for terUiiy execute 
he may be both ; as in many Corporations Mayors are their Judg- 
Judges of the Court, and yet have the Cujlody of their ™"*^ 
Gaols too ; and jb have the Sheriffs of London their 
Compters, tho' they jlrifily are Judges of their jeveral 
Courts. 

2. During the Vacancy of the Earl Marjhal's Office, That the Con- 
the Conjlable alone had the Judicature ; as in 1 1 //. ^"* *^°'**» 
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7. on Holyrood'dayy the Earl of Darby being then Con- 
jlable of England fat and gave Judgment alone in a 
Cauje between Sir Thomas Ajhton and Sir Piers Leigh 
upon a Coat of Arms : Bat this needs no Proof, Jince 
'Us contended on the other Jide, that the Court doth 
belong only to the Conjlable. 
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3. 'Twas argued, that the Earl Marjhal hath fat 
alone and given Judgment ; and to prove that, it was 
faid, this Court was held when there was no Conjlable, 
before Thomas Howard^ Duke of Norfolk^ Lord High 
Treafurer and Earl Mar/hal of Englandy who died 16 
H. 8. and next after him, before Charles Brandon^ 
Duke o( Suffolk, then Earl Mar/hal, who died 37 H. 8. 
after him, the Court was held and Sentences given by 
Thomas Howard, Duke of Norfolk, who died in 15 12. 
and after him, in the 30 Eli%. the Earl of EJfex fat as 
Earl Marjhal, and heard and determined Caufes judi- 
cially, and the chief Judge fat then as Aj}ijlant with 
him in Court, and then after the Death of the Earl of 
EJfex, it was in Commijjion to my Lord Treafurer 
Burleigh and others, and then the great Cafe of Sir F. 
Mitchell was heard and determined, at which feveral 
Judges aj}ijled, and the Sentence of Degradation was 
executed upon him, 26 ^pril, 1621. and then was cited 
the Cafe of Pool and Redhead 12 Jac. i. i RolFs Rep. 
87. where 'twas held, that the proper Remedy for Fees 
of Knighthood was to fue to the Earl Marjhal ; and 
Coke jays in the fame Cafe, the Common Law does not 
give Remedy for Precedency, but it belongs to the 
Earl Marjhal : And jince that in Parker's Cafe, which 
was 20 Car, 2. Syd, 353. the Earl Marjhal was agreed 
to have the abjblute Determination of Matters of 
Honour in the Court of Chivalry, as much as the 
Chancellor hath in Matters of Equity : And the Error 
on the other Side, was occafioned by not dijlinguijhing 
between the Ancient Jurifdifiion of this great Court at 
the Common Law, and the Jurifdifiion given to the 
Conjlable and Marjhal under thofe Names by Statute : 
For the latter cannot be executed by one alone ; and 
that Dijlinfiion anfwers the Authority in i In/i. 74. 
which grounded the Mijlake, that there is no Court of 
Chivalry, becaufe there's no Conjlable; whereas the 
Reafon why in Sir Francis Drake's Caje the not con- 
jlituting of a Conjlable filenced the Appeal, was from 
the I H. 4. cap, 14. which orders all Appeals of 
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Murder committed beyond Sea to be before the Con- 
Jiable and Marjhal by Name : But the Ancient Jurif- 
diSton of this Court by Prefcription, wherein both the 
Conjlable and Marjhal were Judges jeverally or to- 
gether, and which each of them did and could hold alone, 
remains jlill as much in the Earl Mar/hal alone, as it 
ever was in him and the Con/lable. 

Then it was argued that no Prohibition lay to this That no Pro- 
Court, becauje none had ever been granted, and yet ^**»^on ^et 
greater Occajions than now can be pretended, by Reajbn 
of the large JurijdiSion, which this Court did in ancient 
Time Ezercije ; many Petitions were frequently pre- 
ferred in Parliament, complaining of the Incroachments 
of this Court in ^. i. £. 3. R, 2. H. 4. and H, 6. Time, 
as appears in 4 Inji. 125. 2 //. 4. Num. 79 and 99. i 
RoU^s Abridg. 527. and yet no Prohibition granted or 
moved for; which according to Littleton's Text is a 
very Jlrong Argument, that it doth not lie. 

The Statute of 13 ^. 2. 2. is an Argument againjl it, i* Reafon. 
becauje after jeversd Complaints of the Incroachments 
of this Court, another Remedy is given, which had been 
needlejs, if this had been legal : Nay, it Jhews the 
Opinion of the Parliament, that there was no other way 
of Relief : And foon after the Making of this Statute, 
in the fame Reign two Privy Seals were (bed upon it : 
In the Cafe oi Poultney and Boumey^ 13 //. 4. 4. 5. 

Bejides, this might be grounded on the Antiquity and 2. Reafon. 
Greatnefs of this Court : For as to the fubjefi Matter 
of it, 'tis by Prefcription a Court for determining Mat- 
ters of Honour, to preferve the Di/lin3ion of Degrees 
and Quality, of which no other Courts have Jurifdiaion; 
and the Right and Property in Honours and Arms is as 
neceJQfary to be preferved in a Civil Government, as that 
in Lands or Goods. Then *twas urged that this Court 
hath JurifdiSion even of Capital OiFences, its Extent 
is large, *tis throughout the Realm, even in Counties 
[62^ Palatine, even beyond the Seas ; its Manner of pro- 
ceeding is different, in a Summary way by Petition, its 
Trial of Fa3 may be by Duel, as in 4 Infl, 125. though 
the Statutes of //. 8. impower CommiJ[Jions for Trial of 
Treajbns committed beyond the Seas, yet this Court 
doth and may Jlill take Conufance of fuch Caufes. 4 Inft, 
124. Its Sentences are only reverfable by and upon Ap- 
peal to the King, no Writ of Error or falfe Judgment 
lies upon any of them, which jhews the Greatnefs of the 
Court, and the Difference of its Jurifdifiion from other 

Courts; 
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Courts ; which may be jbme of the Reajbns, why no 
Prohibition was ever granted to it, and why the Par- 
liament of R* 2. gave the Remedy of a Privy Seal : 
Wherefore it was prayed that the Judgment jhould be 
reversed. 

On the other Side it was argued by the Counjel in 
Behalf of the PlaintiiF in the Original Afiion, that this 
Judgment ought to be affirmed ; and it was after this 
Manner, there jeem three ^uaries in the Cafe ; I. If 
any Prohibition lies to that Court ; 2. If any Cauje 
here for a Prohibition ; and, 3. If there be any fuch 
Court as that before the Earl Marjhal; but another 
Doubt was raijedy whether any of theje Qyejlions could 
be fuch upon this Plea, which is concluded to the Jurif- 
difiion ; for that jeems to make only one Doubt ; 
whether the Court of Exchequer could hold Plea of an 
Afiion for proceeding contrary to a Prohibition already 
granted ; but this was waived, and then it was argued, 

I. That a Prohibition doth lie to this Court of 
Chivalry J in caje it exceeds the JurijdiSion proper to it ; 
and it was agreed, that the Onice of Conjlable is An- 
cient, and by Camden is held to have been in life in this 
Kingdom, in the Saxons Time, though the Oifice of 
Mar^al is but of a puifm date: But however Great 
and Noble the Oifice is, however Large and Extenjive 
the JurijdiSion is, yet *tis but limited, and Coke in 4 Injl. 
123. fays that 'tis declared fo, by the Statute of ^ 2. 
where *tis faid, that they incroached in great Prejudice 
of the King's Courts, and to the great Grievance and 
Opprejjion of his People, and that their proper Bujinefs 
is to have Conufance of ContraSs and Deeds of Arms, 
and of War out of the Realm, which cannot be deter- 
mined or difcujjed by the Common Law, which other 
Conjlables have heretofore duly and reafonably ufed in 
their Time ; now by this A3 'tis plain, what the Jurif- 
difiion is : Contrafis and Deeds of Arms, and War out 
of the Realm, are the fubjefi Matter of it ; and by Coke 
'tis called curia militarise or the Fountain of Marjhal 
Law ; which Jhews it a Court, that hath its Boundaries, 
a Court that may incroach, nay, which hath incroach'd 
in divers Injlanccs belonging to the Common Law : And 
that 'tis a Court that ought to meddle with Nothing that 
may be determined in JVeJiminJier-hall : Then there 
mujl be fome way of rejlraining this Excefs and thefe 
Incroachments ; and if the Statute of R. 2. had not been 

made 
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made, it mujl be agreed that a Prohibition would have 
lain ; for elfe there had been no Remedy, which is abfurd 
to affirm. 
[63^ 'Tis no Objefiion that Prohibitions are only grant- Argument 

able to inferiour Courts, and that this is one of the ***'*^^ ^"^ **'• 

greateji Courts in the Reahn, for if a Court Marjhal ^^ *"" 

hitermeddle with a Common Law Matter, ea ratione it 

becomes inferior, and may be controuled : There needs 

no Contejl about the Superiority of Courts in this 

Matter, 'tis the fame here, as among private Per/bns, * 

he that offends becomes inferior, and jubJeS to the 

Cenjure of his equal by offending ; though that Court 

jhould be reckoned ]b Noble and Great as hath been 

reprefented, yet 'tis only fo, while it keeps within its 

JurifdiSion ; Prohibitions are grantable to almojl all 

jbrts of Courts, which differ from the Common Law in 

their proceeding, to Courts Chrijlian, to the Admiralty, 

nay, to the Delegates, and even to the Steward and 

Marjhal, upon the Statute of Articuli fuper Chartas^ 

cap. 3. That they Jhall not hold Plea of Freehold or 

of Trefpafs, Eit%. N. B. 241, 242, is an exprefs Writ 

of Prohibition, though the Statute gave no jiich Writ, 

but only did rejlrain the Jurifdifiion of the Court ; 

which in Truth, is the Cafe in Quejlion, antecedent to 

the Statute pleaded. 

No Argument can be raifed from the fubjefi Matter Other Objec- 
of the Jurifdifiion of this Court, that 'tis different from ^o»« anfwered. 
the Common Law, for fo is the Admiralty and the 
Prerogative Courts, nor is it any ObjeSion that upon 
any Grievance in this Court, the Appeal mujl be to 
the King, for that holds in the other Courts with equal 
Reajbn : Nay, Prohibitions lie from Wejiminjier-hall^ 
to hinder proceeding in Caufes, which the Courts that 
;rant fuch Prohibitions, cannot hold Plea of; as to the 
^^cdejiajlical Court which grants Probate of a Will 
made within a Manor, to the Lord whereof fuch Pro- 
bate belongs, 5 Rip. 73. to the Marches of Wales if 
they hold rlea of what belongs to Court Chrijlian, 2 
Rolr% Abrtdg. 313. are feveral Cafes to this Purt)ofe : 
There were alfo cited i RoW% Rep. 42. 2 RolPs Abridg. 
317. Sid. 189. I Browni 143, 144. and //^r»^ 543. 
*Twas further urged, that there neither was nor could be 
any Reafon ajjigned, why a Prohibition Jhould not be 
grantable to the Court of Chancery, when by Englijh 
Bill it meddles with the Common Law, in other Man- 
ner than its Ancient and proper Jurifdifiion doth allow, 
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and Jcveral Authorities were dted to coantenance that 
AjQjertioiL 
The Itcaiba Then was conjidered the Reajbn of Prohibitions in 

f OaMB^*^ General, that they were to prefervc the Right of the 

King's Crown and Courts, and the Eaje and Quiet of 
the §ubje3, that 'twas the Wifdom and Policy of the 
Law, to juppoje both be/l preferved, when every Thing 
runs in its right Channel, according to the Original 
Jurijdifiion of every Court, that by the fame Reajbn 
one Court might be allowed to incroach, another might, 
which could produce nothing but Confiijion and Dis- 
order in the Adminijlration of JujUce. That in ail 
other Writs of Prohibition, the Suggejlion S&^ and with 
Truth, in prajudicium corona Regis (ff Gravanun par- 
tiSf and both thefe are declared to be the Conjequent of 
this Court's Ezcefs or Incroachment of Jurijdifiion, 
even by their own Statutes : And, when the Reajbn is 
the fame, the Remedy ought to be fo. 
Ofaje^onCas But it hath been pretended. That the Statute ap- [64] 

to a Priry points a Privy Seal to fuperfede, b^c. and therefore no 
Seal) anTwered. p^hibition : To this it was anjwered. That this Afi 

doth not take away the Force of the 8 R. 2. mentioned 
in 4 In^. 125. which rejlrains the Conjlable and Mar- 
Jhal from meddling with any Plea, which concerns the 
Common Law : And if it had a limited Jurifdifiion by 
the Common Law, or by that Statute, the fubfequent 
Statute which gave a further Remedy to rejlrain them 
did not take away that which they had before. And 
every Body mujl agree, that where an AS of Parlia- 
ment Rejlrains a Jurifdifiion, fuch A3 warrants a 
Prohibition, in cafe that Rejlraint be broken or ex- 
ceeded. 'Tis To in cafe of a limited Power at the 
Common Law, but much more fo upon a Statute. 
, Bejides, the latter Statute which gives a Privy Seal, 
doth not Repeal or alter the Law then in Being. *Tis 
an AfRrmative Law, and that feldom or never works 
any Change or Alteration in what was before, any 
otherwife than by Addition or Confirmation. And in 
Truth this is only a further Remedy ; and is far from 
declaring a Prohibition not to lie. The Meaning 
might be to give a Privy Seal immediately, even in 
Vacation Time. The Preamble complains fo much of 
the Grievances, that it cannot be fuppofed to dejign 
any Thing in Favour of them, or to prevent the 
Rejlraint. 

Suppofe between the 8 and the 15 ^. 2. an Ezcefs 
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of JurijdiSion had been ufurped, as in this Cafe, will 
any Man fay, that a Prohibition would not then have 
lain ? And if it would, can any Man jay, that the 
Statute pleaded doth take it away, or Prohibit fuch 
Writ of Prohibition ? And the 1 1 //. 4. 24. ordains 
that all the Statutes concerning the Court of Conjlable 
and Mar/hal, jhall be duly obferved ; and if fo, the 8 
^. 2. as well as the 15 ^. 2. are within that Ordi- 
nance ; and if ^o^ a Prohibition lies as well as a Privy 
Seal ; and both are little enough to keep that Court 
within its due Bounds and Limits. 

2. It was argued, That the Proceeding upon theje The Matter of 
Articles, was an Intermedling with a fubjcS Matter J^^JJ^*^*^ 
properly determinable at Common Law; here's no perSubjea'of 
Contrad or Deed of Arms, no Mif-behaviour in War, the Common 
nothing of that Nature, which their own Statute jays ^^* 
belongs to them. Rufl). Vol. 2. Part 2. 1054. he fre- 
quented the Court for four Years together, he objerved 
no Caj*es there but for Words : And one or two, as 
Delaware^ % Caje, about abujing an Honourable Family, 
by ajfuming to be a Branch thereof. Here's no fuch 
Thing : But ezprejs Articles for exercijing; of a Lawful 
Trade. 'Tis not caufa armorum ; it doth neither con- 
cern Warlike Matters, nor Honour. A Funeral Cere- 
mony can never be within their Power. This is a plain 
Accujation for a wrong to one of their Officers. The 
Articles charge, that Sir Henry S. George^ by his 
Office, within his Province, hath the ordering of theje 
Matters, and the Party hath meddled therein without 
his Licenje. He fays, 'tis lawful, and the Exercife of 
a lawful Employment. They fay, 'tis otherwife, be- 
caufe it belongs to another Man's Office. Then 'twas 
[65] admitted by the Counfel for the prefent to be Jo, that 
Sir Henry was an Officer by Letters Patent under the 
Great Seal of England^ (which by the Way makes the 
Office and Rights of it to be of Common Law Conu- 
fance,) and the Patent is fet forth at large in Prinne, 
on 4 In^. 64, 65. and that the King at Arms hath 
fuch a Right ; yet if any Man intermeddles or in- 
croaches upon that Office, it is not a Breach of the 
Rules of Honour, and not relating to Arms; but a 
plain Injury at Common Law : And an Afiion lies for 
it, as it dodi for the Dijlurbance of any other Office or 
Pranchife. 

In 4 /«/?• 126. 'tis faid, that they do upon Requejl 
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marjhal Funerals : Bat fuppojing they alone ought to 
do ity then an Afiion lies. This is merely a Quejlion, 
whether the Letters Patent do carry fuch a Jble Privi- 
lege ? Suppoje Nul tiel record be pleaded to them, 
when pleaded or inroUed, and without producing them ; 
Juppo/e Nm cmcejjftt pleaded to them when produced, 
how Jhall thefe Ijjues be tried ? Suppofe they awarded 
a Satisfafiion to be made to Sir H. S. by the Gift of a 
Sum of Money ; and he jhould afterwards bring an 
A3ion at Law for the Jame Cauje, will the Proceeding 
in the Court of the Earl Marjhal be a Bar ? The 
Fa£i alledged in theje Articles comes within none of 
thofe Particulars fuppofed to be belonging to this 
Court, in i /«/?. 391. 

It matters not, whether theJe were publick. Funerals, 
as was quejlioned in Parker's Caje, Sid. 352. and in 
2 Keble 316, 322. but the Query here is, if this be a 
Point of Honour ; or whether it be not about the 
Right of an Office ? and if it be the latter, they have 
no Fower to determine it. 

The Heralds are Officers attendant upon that Court; 
but it doth not follow, that that Court can Judge 
of the Nature, or Extent, Validity, or Operation of 
their Letters Patent ; no more than the Court Chrijlian 
can try the Right or Freehold of a Chancellor's or 
Regijler's Office. The Earl Marjhal cannot licenje 
the doing this in Prejudice of the Heralds, or acquit 
the Party if he does it, for he Jlill Jlands liable at Law : 
The Herald hath a Freehold in it, and may bring his 
Afiion notwithjlanding. 

That the true Then, 3. 'Twas argued, that admitting that no 
Court i« before Prohibition did lie to the Court of Honour, or that 
^tu^!^ there was no Caufe for fuch Prohibition, yet it ought 

to be granted to this pretended Court, which is not 
within their Statute. The true Court is before Con- 
Jlable and Marjhal, it is a Court by Prejcription, and 
cannot be altered but by A3 of Parliament : All our 
Books which defcribe the Court mention it to be before 
both, 4 /«/?. 125. Crompt, JurifdiSfion 82. I Inft. 74. 
Stamford 65. The Conjlable is the Chief, and Jo are 
the Old Books, and 37 Hen. 6. 20. exprejly before the 
Conjlable and Marjhal. The Statutes, which mention 
the Court, do all take Notice of it, as held before 
both : the 8 Rich. 2. and that which they plead, do 
defcribe it Jo: And the i Hen. 4. cap. 14. the 13 
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Hen, 4. 4. 5. all Attainders are pleaded to be before 
both. 

Camdin (who was an Herald) in his Commentary Authority of 
ie Etymologiay antiquitate iff officio Comitts Marefchalli ST^JI? 
Jngliay fol. 87. 'tis publljhed at the End of his Latin ^ ^*^*^ 
EpijUes, which are in 4/0, printed for Chifwell^ 169 1. 
endeavours to advance the OiHce of Earl Marjhal ; and 
Jearches for the Etymology ; and after all, makes him 
but an Harbinger ; and tells as when the Title Maref- 
cballus AngUa was flrjl ujed, and how it hath been en- 
Joyed, and by whom, and of what Families : And 
afterwards 9 1 • lejjens his Charafier much ; and derives 
the Office of Marjhal of England from that of Marjhal 
of the Houjehold; which he defcribes to Difadvantage. 
The Jame is likewije in Fleta^ Ub. 2. cap, 5. 

But this is obfervable which Camden fays, that the 
greatejl Increafe of the Authority of this OiHce hath been 
^nce diere were no Conjlables, for the Kings Jince that 
Time have referred many Things to them, which in 
former Times were proper for the Conjlable : Neither 
had the Marjhal any Precedency in refpeS of his Place, 
until King Hen. 8. Anno 31. by Parliament ajjigned 
him Place next to the Lord Conjlable and before the 
Lord Admiral. All which jhews that the Earl 
Marjhal never had that Authority Time out of Mind, 
to hold this Court before himfelf alone, as is pretended, 
during the Vacancy of the Office of Conjlable. 

In November 1640. *twas voted by the Houje of 
Commons, upon a Report from a Committee of fomeof 
the greatejl Members of the HouJe, Selden^ Hollisf May- 
nard^ Palmer^ Hide^ &c. that the Earl Marjhal can 
make no Court without the Conjlable, and that the 
Earl Marjhal's Court is a Grievance. Rujhworth 2 
Vol. 1056. Nalfon's i Vol. 778. 

Spelman in his Glojfary, verbo Marefchallus^ Jeems to SfdmsM ad 
Jay, 'twas officium primo Servile^ and that he was a mere '*^ 
Servant to the Conjlable, and gives much Juch another 
Account of it, as Camden doth. And Pag. 403. is an 
AbflraS or rather Tranjcript of all that is in the Red 
Book in the Exchequer about the Nature of this Office ; 
and there 'tis faid, that if the King be in War, then 
the Conjlable and Marjhal Jhall hold Pleas, and the 
Marjhal Jhall have the Amerciaments and Forfeitures 
of all thoje, who do break the Commandments of the 
Conjlable and Marjhal. And then it was further al- 
ledgcd by the Counjel for the Defendant in the Writ of 
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Error, that they knew of no Statute, Record, or andent 
Book of Law or Hijlory, that ever mentioned the Earl 
Marjhal alone, as having Power to hold a Court by 
himfelf : So that taking it as a Court held before an in- 
competent Judge, a Prohibition ought to go, and the 
Party ought not to be put to his Adion, after he has 
undergone Imprijbnment and paid his Fine, Jince it hath 
the Semblance of a Court, and pretends to AS as Juch. 
And if it be a Court before the Earl Marjhal alone, in 
cafe it exceeds the Jurifdidion proper to it, a Prohibi- 
tion lies either by Force of the Common Law, which 
Jlates the Boundaries and Limits of that Jurifdifiion : 
Or by Force of the Statute of 8 Rich, 2. which is not re- 
pealed by the fubfequent Law in that Reign. And if 
juch Prohibition do lie in any Cafe, that here was Caufe 
for it ; the Subject Matter of the Articles being only a 
Wrong (if any) to a private OiHcer, who had his pro- 
per Remedy at the Common Law : And therefore it 

Judgment was prayed that the Judgment jhould be affirmed ; and 

*^^^^ it was affirmed. 
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Smith Gf Ux* veiiiis Dean and Chapter of 
PauFs London^ and Lewis Rugle. 



Reyerfal of 
Recoveries in 
Copyhold 
Manors. 
Whether 
Equity will 
conopel the 
Lord to liold 
Plea for that 
Purpoie. 



APPEAL from a Decree of Difmijjion made by the 
Lord Jeffreys ; the Bill was to compel the Dean 
and Chapter, as Lord of the Manor, to receive a Peti- 
tion in Nature of a Writ of falfe Judgment, for Reverf- 
ing a Common Recovery fuffered in the Manor-Court, 
in 1652. whereby a Remainder in Tail, under which 
the Plaintiff claimed, was barred, fuggejling feveral 
Errors in the Proceeding therein : And that the Jaid 
Lord might be commanded to examine the fame, and do 
Right thereupon. 

To this Bill the Defendant Rugle demurred, and 
the Dean and Chapter by Anfwer injijled. That 'twas 
the flrjl Attempt of this Kind, and of dangerous Con- 
fequence, and therefore conceived it not fit to proceed 
on the faid Petition, unlefs compelled thereto by Courje 
of Law. That Rugle being die Perfon concerned in 
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Interejl to contejl the Safiiciency of the Common Re- 
covery, they hoped the Court would hear his Defence, 
and determine therein before any Judgment were given 
againjl them ; and that they were only Lords of the 
Manor, and ready to obey, &c. and prayed that their 
Rights might be prejerved : This Demurrer was heard 
and ordered to Jland. 

And now it was injijled on by the Counfel with the Argument for 
Appellant, that this was the only Remedy which they ^* Appellant. 
had ; that no Writ of Error or falje Judgment lies for 
Reverjing of a Recovery or Judgment obtained in a 
Copyhold Court ; that the only Method was a Bill or 
Petition to the Lord, in Nature of a Writ of falfe 
Judgment, which of common Right he ought to receive, 
and to cauje Errors and Defers in fuch Recovery or 
Judgment to be examined. And for this were cited 
Moore 68. Owen 63. Fit%. N. B, 12. i In/i. 60. 4 Rep. 
30. is Juch a Record mentioned to have been Jeen by 
FenneVy where the Lord upon Petition to him had for 
certain Errors in the Proceedings reverjed Juch Judg- 
ment given in his own Court, i RolC% Abridge 600. 
Kitchin 80. I Roir% Ahridg. 539. Lane, 98. EdwarS% 
Cafe, HiU, 8 Jac, i. by all which, it appears, that this 
[68] is an allowed and the only Remedy. Then it was 
argued. That in all Cafes where any Party having a 
Right to any Freehold EJlate is barred by Judgment, 
Recovery, or Fine, fuch Party of common Right may 
have a Writ of Error, if the fame be in a Court of 
Record : And a Writ of falfe Judgment, if in a Court- 
Baron or County-Court, and reverfe fuch Judgment, 
Recovery or Fine for Error or DefeS. And there can 
be no Reajbn ajjigned why a Copyholder (efpecially 
conjidering the great Quantity of Land of that Tenure 
in EngUtni) jhould be without Remedy, when a falJe 
Judgment is given. And the rather, for that in Real 
Afiions (as this was) the Proceedings in the Lord's 
Courts are according to thoje in Weftminfter^halU And 
now tho' a Common Recovery be a Common Ajjurance, 
yet it was never pretended that a Writ of Error to 
reverfe it was refufed upon that Pretence. And if the 
Lord of a Manor deny to do his Duty, the Chancery 
hath fuch a Superior J urifdiSion as to enjoin him there- 
to. 'Tis the Bufmefs of Equity to fee that Right be 
done to all Suitors in Copyhold Courts, Fit%. Ahridg. 
iuhpopna^ 21. 2 Cro, 368. 2 Bulfi. 336. i Roll's Ahr. 
373. If an erroneous Judgment be given in fuch Court 
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of a common Perjbn, In an ASion in the Nature of a 
Formedon^ a Bill may be in Chancery in Nature of a 
falfe Judgment to reverje it And Lane, 38. Tan field 
Jays that he was of Counjel in the Cafe of PatUjhall^ 
and that it was Jo decreed : Which is much more than 
what Is here contended for. And tho' Common Recoveries 
are favoured, and have been Jupported by Jeveral A£is 
of Parliament ; yet no Parliament ever thought fit to 
deprive the Parties bound by Juch Recoveries of the 
Benefit of a Writ of Error. 

Argoment for On the Other Side 'twas urged in Defence of the Dif- 
ReTpoadent. mijpon, That the Perjbn who Juffered this Recovery 

had a Power over the EJlate. That Jhe might 
both by Law and Conjcience, upon a Recovery, dijpoje 
of It, as Jhe Jhould think fit That Jhe hath Juffered 
a Recovery. And that it was Juffered according to the 
Cujlom of the Manor, tho' not accordins; to the Form 
of thojc fuffcred in IVeJhninlier-halL That the Suffer- 
ing of Recoveries in any Court, and the Methods of 
proceeding in them, are rather notional than real Things: 
And in the Common Law Courts they are taken Notice 
of, not as adversary Suits, but as Common AJfurances. 
So that even there, few Mijlakes are deemed Jo great, but 
what are remedied by the Statute of Jeofails, or will 
be amended by the AJ][iJlance of the Court And if it 
be Jo in the Courts at IVeJiminfter^ where the Proceed- 
ings are more Jblemn, and the Judges are Perjbns of 
Learning and Sagacity, how mudi rather ought this to 
Jiand, which was Juffered in 1652. during the Times of 
Diforder, and mojl Proceedings informal and in the 
Englijh Tongue, in fuch a mean Court where are few 
Precedents to guide them ; where the Parties themjelves 
are not impowered to draw up their own Proceedings 
as here above ; but the whole is left to the Steward, who 
is a Stranger to the Perjbn concerned : And therefore 
'tis hard and unreajbnable, that Mens Purchajes Jhould [69] 
be prejudiced by the Ignorance, Unjkilfulnejs, or Dif- 
honejly of a Steward or his Clerks. That there is 
Jcarce one Cujlomary Recovery in England^ which is 
ezafily agreeable to the Rules of the Common Law. 
That the Quejlioning of this may in Conjequence en- 
danger Multitudes of Titles which have been honejlly 
Purchajed : EJpecially Jince there can be no Aid from 
the Statutes of Jeofails; for they do not extend to Courts 
Baron. 'Twas further urged. That there was no Pre- 
cedent 
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cedent to enforce Lords of Manors to do as this Bill de- 
Jired. That the Lords of Manors are the ultimate Judges 
of the Regularity or Errors in Juch Proceedings. That 
there's no Equity in the Prayer of this Plaintiff. That 
if the Lord had received Juch Petition, and were about 
to proceed to the Reverjal of juch Recovery, Equity 
ought then to interpoje and quiet the PoJJejion under 
thoje Recoveries. That Chancery ought rather to jup- 
ply a DefeS in a common Conveyance (if any jhall 
happen) and decree the Execution of what each Party 
meant and intended by it, much rather, than to ajQ^fl the 
Annulling of a jblemn Agreement, executed according 
to Ufage, tho' not jlrifily conformable to the Rules of 
Law. For which Reafons it was prayed that that Ap- 
peal might be difmijjed, and the DijmijQion below con- Decree of Dif- 
finnedy and 'twas accordingly adjudged ]b. miffion con 
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yV PPEAL from a Decree of Difmijpon in Chan- A C i Ver. 
_ ceryi the Cafe was to this EffeS : The Earl of J79» 35^6-^ ^ 

''arwick^ upon Marriage of his Son, fettles Part of \}o^ei whtthcr 
his Ejlate upon his Lady for a Jointure, and after to be defeated 
Failure of IJJue Male limits a Term for 99 Years to ^y * T*"\ 
Tnijlees, to be difpofed of by the Earl either by Deed JSJ^unce fn 
or Will : And for want of fuch Appointment, then in Equity. 
Trujl for the next in Remainder, and then limited the 
whole Ejlate in fuch Manner, as that a third Part of a 
Moiety thereof came to the Lord Bodmyn (the Appel- 
lant's late Hujband) in Tail general, with the Rever- 
Jion in Fee to the Earl and his Heirs. The Son died 
without IjQfue, the Earl by his Will appoints the Lands 
to his Countefs for fo many Years of the Term as Jhe 
Jhould live, and to her Executors for one Year after 
her Death, and charges the Term with feveral Annui- 
ties, fome of which remain in Being. The Refpon- 
dent's Father purchafed Part of the^ Lands from the 
Lord Bodmyn after his Marriage, and had the Term 
aJDSgned to him. The Lord Bodmyn dies, the Ap- 
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pellant brings her Writ of Dower in C B, the Rcjpon- 
dcnt pleads the Term for 99 Years ; and jhe exhibits 
her Billy praying that Jhe may, after the Difcharge of [70J 
the Earl's Incumbrances, have the Benefit of the Trajl 
as to a Third of the Profits of this Term ; and upon 
hearing the Caaje, the Lord Chancellor faw no Cauje 
to give Relief, bat difmijjed her Bill. There were 
many Particulars in the Cafe, and many Proceedings 
before, both in Law and Equity; but this was the 
whole Caje as to the general Quejlion, Whether a 
Tenant in Dower jhall have the Benefit of the Tnijl 
of a Term which is ordered to attend the Inheritance, 
againjl a Purchafer after the Marriage? The Lord 
Chancellor Jeffryes had been of Opinion with the Ap- 
pellant, but the Cauje coming to be heard again, a 
DiJmi]Jion was decreed ; and now it was argued againjl 
Argument for the Decree on Behalf of the Appellant, that Equity 
the Appellant jy {^x\t\t her to the Thirds of this Term ; that a 
Tenant by the Curtejy is intitled to it, and by the jame 
Reajbn a Tenant in Dower. That the Term created 
by the Settlement was to attend all the Ejlates limited 
by that Settlement, and in Trujl for jiich Perjbns as 
jhould claim under it: Which the Appellant doth 
as well as the Rejpondents. That it was in Conje- 
quence to attend all the Particular Ejlates carved or 
derived from the others. The Term was never in its 
Creation dejigned for this Purpoje, to prevent or prote3 
againjl Dower. That in the Caje of Snell and Clay^ 
the Tenant in Dower had it in Chancery againjl the 
t Ver. 314. Heir at Law. And that this was the jame Cafe : A 

Purchaser with Notice of that Incumbrance of Dower, 
the Vendor being then married ; this was an Ejlate of 
which the Hujband was full Owner, and received the 
whole Profits : That in Proportion, 'tis as much a 
Trujl for her, for her Thirds during Life, as it is a 
Trujl for the Refpondents for the Inheritance : ^he 
claims under her Hujband who had the Benefit of the 
whole Trujl. If there be a Mortgage by an Ancejlor 
upon the whole. Equity will permit her to redeem, 
paying her Proportion according to the Value of her 
Thirds for Life : And the jame Reajbn holds in this 
Cafe : And there's no Precedent in Equity to the Con- 
trary. And many Precedents in Favour of Tenant in 
Dower were cited, and much Reajbn well urged from 
parallel Cajes, to intitle the Lady to her Proportion of 
the Trujl of this Term. 

On 
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On the other Side 'twas Jaid, that Dower is an In- Argument for 
terejl or Right at the Common Law only : That no J** Refpon- 
Title can be maintained to have Dower, but where the *"'' 
Common Law gives it : And that is only to have the 
Thirds of that which the Hujband was feized of: And 
if a Term were in Being, no Feme was ever let in but 
after the Determination of that Term : That this is the 
flrjl Pretence Jet up for a Dower in Equity. The 
Right is only to the Thirds of the Rent reserved upon 
any Term : And 'tis a new Thing to affirm, that there 
/hall be one Jbrt of Dower at Law, and another in 
Chancery, That 'tis, and always hath been, the com- 
mon received Opinion of Wejiminfter-hally and of all 
Conveyancers, that a Term or Statute prevents Dower. 
That if a Purchajer can procure it, the fame becomes 
his Defence : That this is what the Wijdom of our 

[71] Forefathers thought fit to ufe. And tho' fome Mens 
reajbning may render it in Appearance as abfurd : Yet 
the Conjequence of an Alteration will be much more 
dangerous than the Continuance of the old Rules. 
That tho' this Lady's Caje be unfortunate, yet the 
Multitude of Purchajers, who have bought upon full 
Conjideration, and have been advijed, and Jlill con- 
ceive themfelves fafe under this Law, will be more un- 
fortunate, if the Law be broken. Then 'twas argued. 
That there could be no Equity in this Cafe, for it mujl 
be not only from the Party Appellant, but alfo againjl 
the Refpondent, and that 'tis not, becaufe he bought 
the whole : Her Portion, her Quality, and her being a 
Wife, create no Equity as to the Purchafer. *Twould 
perhaps be prevalent againjl an Heir, but not againjl 
him. Here is no Fraud or ill PraSife, l^c. Then if 
the Nature of the Thing be conjidered, the Demand is 
of a Right, not arijing by Agreement of Parties, but 
by Operation of Law. If the former. Chancery might 
perhaps conjlrue and enlarge it, fo as to fulfil the 
utmojl Intention : But here, her Title is the Marriage, 
the Seijin, and Death of the Hujband. And there 
never was a Time, when, if her Lord had died, jhe 

^ could have had immediate Dower ; for even the Term 

had been pleadable by an Heir of Law to a Writ of 
Dower. Now what doth give her an Equity againjl 
the Refpondent ? Her Claim is by, from and under 
her Hujband, as having a Rieht to a Proportion of 
what he had : That is a Right by Law. Where is the 
Equity that jhould improve or mend this Right? 

Per- 
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Perhaps it majl be agreed. That if the Hujband had 
Jujl before Marriage made a long Leaje on Purpoje to 
prevent Dower, and the Woman expefiing the Privi- 
leges which the Common Law gives to Women married 
had furvived him. Equity might have interpojed. And 
yet even this was prafiijed by a Reverend Judge of 
Equity, Mr. Serjeant Maynard^ who made juch Leaje 
to his Man Bradford the Day before his lajl Marriage. 
But here is no fuch ASion, 'twas an old Term created 
by the old Earl of Warwick, 

As to the Cafe of the Mortgages : The Feme in- 
titled to Dower is let in, becaufe the Perjbn who is the 
Mortgagee hath no Interejl but to have his Money; 
and Equity is to execute all theje Agreements : But 
never where there is a Purchajer, or where the Interejl 
of the Mortgage is ajQigned to the Heir. Between 
herjelf and die Mortgagee, jhe comes in Place of her 
Hujband ; and the Hujband could redeem : And Jo 
may the Wife. But againjl a Purchajer Jhe has no 
more Equity than her Hujband had : And that is none 
at all. If Jhe hath a legal Title antecedent to the 
Purchafers ; as Marriage and Seijin, where there's no 
Term jlanding out, that Jhall prevail, and Equity Jhall 
not help the Purchajer againjl her : So where the Pur- 
chajer hath a legal Title ; as by a Term precedent. Equity 
cannot relieve her. And whereas it was objefied. That 
there was noCaJe adjudged in Chancery^^va!^ the Appel- 
lant's Pretence ; the Anjwer is plain, The Common Law 
is againjl it ; and if no Precedent in Equity, the Com- 
mon Law ought to jland. 'Tis nothing but Precedent 
that conjecrates Hsdf the Decrees in Equity : And no [72! 
Man will Jay, that ever any Woman was endowed in 
Equity of a Trujl EJlate. If a Man hath a Term for 
Ten thoujand Years, and be entirely and properly 
Owner of it ; tho' the Jame be equal in Value to a Fee- 
Jimple, for the Reverjion after it is worth little or 
nothing; yet no Dower can be claimed in Equity. 
Nay, If the Hujband be Jeized together with another 
Perjbn, and not Jble Jeized, yet no Dower, even in 
Chancery can be claimed againjl the Survivor. So that ^ 

Equity doth not exceed the Rules of Law in advancing 
the Right of Dower. 'Tis true, unlejs Fraud be in 
the Caje, (according to the Cafe of Najh and Preftm 
in Cro, Car, 190, 191.) Relief in Equity Jhall not be 
given againjl a legal Title to Dower : Yet 'tis as 
True, that where the Law doth not give Dower, 

Equity 
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Equity will not, anlejs there be Fraud and Covin ujed 
to prevent it ; and then common Reajbn enjoins a 
Court of Confdence to Relieve. If any Allowance 
had been in the Purchafe, upon Consideration of the 
Title to Dower, the fame would have been a very ma- 
terial Argument; but in this Cafe there was none: 
And therefore 'twas prayed that the Difmijjion might Decree of 
be affirmed, and it was fo. |^^°" 



Dominus Rex verfus Baden. 

WRIT of Error to reverfe a Judg:ment given in whether 
the Court of Exchequer^ and affirmed upon a Outlawry on 
Writ of Error in the Council Chamber before the JIJ^tTj^* 
Chancellor, with the AjQiJlance of the two Chief Juf- ferrM to a 
tices. The Cafe upon the Record was only this ; One J»dgment not 
Men outlaws one CUrk in Debt on a Bond in Mich. «^'*^«^- 
1690. on the feventh oi Jan. 1690. by Virtue of a 
fpecial Capias utlagatum^ and Inquijition thereupon, 
Jeizes Clerk*% Lands into their Majesties Hand. In 
Hillary Term following the Outlawry and Inquijition 
are certified into the Exchequer^ and Allen obtains a 
Leaje under a Rent. In Mich. 1692. Baden comes 
and pleads that in Mich. 4 Jac. 2. he recovered a 
Judgment againjl Ckrk for 1080/. that in Trinity 
Term 1691 he took out an Elegit^ and had a Moiety 
of the Lands extended, and therefore prays that an 
Amoveas manus may be awarded. Mr. Attorney re- 
plies, That the Lands were feized by Virtue of the 
Outlawry and Inquijition long before the Elegit was 
fued, and therefore, ^c. Baden demurs, and Judgment 
for the King. 

It was argued on Behalf of the Plaintiff in the Writ Argument for 
of Error, that this Judgment was Erroneous, for that Plaintiff in 
there's a vajl Difference between an Outlawry in a Difeence 
Civil and one in a Criminal Procefs : That in a Civil between 
Afiion, 'tis only a Civil Procefs for the Benefit of the 
Party ; and 5 Edw. 3. cap, 12. the King cannot pardon 
an Outlawry at the Suit of a private Perfon. That 
'tis only to help one Subjefi to his Debt from another. 
L73J That the King hath no Advantage by it, and fo no 

Need 
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Need of a Preference by Reajbn of the Prerogative, 
Outlawry in That at Common Law no Man could be outlawed. 

cliJiiMi A '^'^^ ^^^ *^ ^ purely given for the Sake of the Plain- 
tiff; that the common PraSije is to make a Leaje, or 
grant a Privy Seal to the Party. That by this Out- 
lawry the King hath no Interejl in the Land ; he can- 
not cut down the Trees, 9 H. 6. 20. that he cannot 
Plow or Sow ; but only collefi and receive the Proiits 
which arije out of the Land. Bro. dt Outlawry 36. 
tit. Patents 3. that the King hath not the Pojejion of 
the Land, which jhews it not to be a Forfeiture to the 
King, but it remains the Party's, Jtill, in re]pe3 of 
Ownerjhip, he may make a Feofiinent, 21 Hen, 7. 7. 
2 Inji, 675. Hob. 122. by the Judgment the Lands 
were bound, tho' the Title was not compleat, till the 
Elegit was jfued out ; a Monjirans de droit or Petition 
did lie, and now the fame Matter may be pleaded. 
'Twas further argued, That great Mijchief mujl fol- 
low, if an Outlawry upon Civil Proce/s may defeat a 
' Judgment That Judgments with Releaje of Errors 
are taken and ufed as common Securities. That this is 
mojl plainly a Device to avoid them. That this can 
be no Security, if an Elegit may not be fued, but pre- 
vented by the Party himjelf : For here it is his own 
Default, not to avoid this Outlawry by Appearance. 
That no AS of the Debtor could alter the Security, 
and there's no Reajbn why his Neglefi Jhould. That 
this Contejl is between Baden and JUen^ and not be- 
tween Baden and the King. JllerC% Suit was but jujl 
begun, and this is merely upon his Suit. If the Perjbn 
had been taken upon this Capias^ he had been the 
Plaintiffs Prifoner ; and if he Efcapes the Plaintiff 
had an Afiion for it, Yeh. 19. and the fuppojed For- 
feiture is only for his Interejl. 3 Cro, 909. And by 
this PraSiJe the King's Prerogative is to ajjijl one 
SubjeS to deceive anodier. By the Law a Judgment 
is preferable to a Bond, and binds the Land, which a 
Bond doth not till Judgment upon it. Now here the 
firjl is to be pojlponed, by Reajbn of the King's fup- 
pojed Prerogative, which is only a Right in the King, 
for the UJc of the Party to have the Profits. 2 RoW% 
Ahridg. 808. Vide Stamford 57. I Inji. 30. &r Hardres 
10 1, 176. I Inji, 202. Latch 43. That the Elegit 
hath Relation to the Judgment, and fo becomes Prior 
to the King's Title ; like the Relation of a Bargain 
and Sale to an Inrollment. And as a Jlrong Argu- 
ment 
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mcnt for it, the Words in the Writ of Elegit were 
repeated and enforced, quo die Jud* reddif fuity which 
Jhewed a Relation to that Day ; and confeqaently did 
affeS the Lands at a Time when the King had no 
Interejl in it. 

On the other Side it was argued with the Judgment, Argument for 
That this was the common PraSife of the Court of Defendant in 
Exchequer in this Caje ; that the Courje of a Court is 
the Law of that Court, and to be taken Notice of by 
all other Courts; that 'tis Time out of Mind, and 
confequently of equal Duration with the Common Law, 
and always deemed to be Parcel thereof That the 
Records and Experience of the ancient Clerks were 
both concurring to prove it the common Ujage in the 
Exchequer, That when Lands are feized into the 
King's Hands by Virtue of an Outlawry and Inquiji- 
L74] ^0°' ^^ ^^^ never known that the King's Hands were FromtheCourfe 
removed by Force of an Elegit fued afterwards, tho* of the Court of 
upon a Judgment precedent. That it hath been their ^*"**^"*I' 
con/lant PraSije to continue the Pernancy of the Profits 
in die King, notwithjlanding fuch Elegit. That 'twould 
be of dangerous Conjequence to alter the fame by a 
new Opinion. That 'tis not fo very material, whether 
this PraSiJe be more reafonable than another, but whe- 
ther it be certain and known. For if it be fo, 'tis 
much better to have it continued than changed, becauje 
of the Confujion which mujl follow, by Jhaking the 
Rights and PoJJejQlons enjoyed under the former Prac- 
tije. That 'tis not in many Cafes fo confiderable what 
the Rule is, as that it be fixed and underjlood ; and 
therefore no Reafon to alter it, or at leajl not without 
the Aid of the LegiJIature ; for by the fame Colour 
that fome Judges of Parts and Sagacity Jhall think fit 
to fwerve from their PredeceJJors, others of lefs Ca- 
pacity may pretend to do the fame, and fo nothing but 
Uncertainty would enfue. 

But bejides, this is not merely a Courfe of the Court, Judgment. 
'tis alfo agreeable to the Rule and Reafon of the ^^P^' 
Laws. Baden hath no Interejl in the Land 'till he fues 
his Elegit ; whereas the King's Title to the Land was 
compleat by the Outlawry and Inquifition, which was 
Prior to the Elegit; and a Judgment of itfelf doth not 
affeS the Land, till Elefiion made. A Judgment at 
Law is only an Award of the Court afcertaining of the 
Debt, and declaring that the Plaintiff jhall recover. In 
itfelf it doth no more affeS the Land than a Bond. 

'Tis 
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*T\s true, when the Suit is ended by a Judgment, the 
Party may rejbrt to an EUgit for his Execution, if he 
thinks iit, and can find any Thing fubjefi thereto. At 
the Common Law, before the Statute of Weftminft, 2. 
cap, 18. a SubjeS, upon his Judgment for Debt or 
Damages, could not have Execution by taking away 
the PoJJejQion of his Adversary's Land, becauje that 
would hinder the Man's foUowing of Hujbandry and 
Tillage, which then was reckoned beneficial to the 
Publick : So is 2 Inft. 394. and Sir William Herbert'% 
Caje, 3 Rep. 11, 12. nothing but a Levari or Fieri 
facias. Then by the Statute,^/ in EleSfione illius^ and 
Coke in his Comment on thofe Words, Jaith, After the 
Suing of an Elegit^ he can't have a Capias : So that by 
him, the Suing out of the Writ is the Determining of 
his Eledion. 2 Inft. 395. Fofter and Jackfon*% CaJe. 
Hob. 57. Even the Elegit it/elf doth not (when fued 
out) immediately touch the Lands ; for if the Chattels 
be fuilident to pay the Debt, and it fo appears to the 
Sheriff, that thereby he may fatisfy the Plaintiffs De- 
mand, then he ought not to extend the Land ; and this 
appears by the Frame of the Writ, as 'tis in the 
Regijier 299. 2 /«/?. 395. which jhews that no Title 
can be acquired to the Land, till the fame be Ex- 
tended. 
Relation a Fie- The Elegit cannot by Law have Relation to the 
^^^ Time of the Judgment, Jo as to avoid the King's 

Title; for Relation is only a FiSion; and FiSion 
Jhall never bind or prejudice the King in his Right, 
much lejs in his Prerogative; and no Cafe can be 
Jhewn, where a Relation jhall conclude the King : nor [75j 
is it any Objefiion, That this is a Prerc^ative for the 
Benefit of a SubJeS ; for in Truth all the Prerogatives 
are for the Advantage and Good of the People, or elfe 
they ought not to be allowed by the Law. Bejides 
Prafiife and Reafon, there's exprefs Authority in our 
Books for it ; as the Cafe of Majiers verfus Sir Her-- 
hert Whitfield 1657. Hardres 106. And if there were 
no Book for it, the PraSife is enough ; for the Printing 
of a Cafe doth not alter or Change the Nature of it : 
'Tis as much Authority if it be not publijhed, as when 
it is fo. Mafiers recovered a Judgment againjl Sir 
Herbert Whitfield^ and after the Judgment Sir Herbert 
was outlawed at another Man's Suit, and his Lands 
feized into the Protestor's Hands, and afterwards 

JMaf^ 
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Mafters took oat an Elegit ; and the whole Court was 
of Opinion, that the Lands being Jeized into the Pro- 
tefior's Hands before the Elegit was jued out, there 
could not be an Amoveas manus awarded, altho' the 
Judgment was prior to the Outlawry. This is the 
jfame with the Cafe at Bar. And tho' it may be fur- 
mijed, That this was an Opinion vented in Evil Times, 
yet *tis well known, that excepting their Criminal Pro- 
ceedings in tho/e Times, the Law flourijhed, and the 
Judges were Men of Learning, as Mr. Jujlice Twifden 
hath often affirmed upon the Bench. 'Twas further 
urged, That Prerogative was to be favoured; that 
'twas a Part of the Law, 2 Inft. 296. efpecially when 
'twas ujed, as in this Cafe, to help an honejl Man to 
his Debt. That confejQlng of Judgments was oftener 
pra£iifed by Fraud to cover Nlens EJlates, than Out- 
lawries were to defeat Jujl Judgements. That if this 
Judgment was juJl and honejl, twas his own Default 
not to fue an Elegit immediately. Then were cited 
many Cajes to prove the King's Prerogative, as Fleet- 
wootFt Cafe, 8 Rep. 171. Tork and AtbetC% Cafe, Lane*s 
Rep. 20. Hob. 115. 2 RolFs Abridg. 158. StevenforC% 
Caje, 1 Cro. 389, 390. 'Twas argued that nothing 
could be inferred from TanfieH% Opinion in 2 RolPs 
Abridg. 159. which is aljb in Lane's Rep. 65. for there 
the Debt was not a Debt to the King, till after the 
Death of the Tejlator ; but here is a Forfeiture to the 
King before the Elegit fued. And admitting that the 
King hath only the Pernancy of the Profits, yet while 
he hath fo, no other Perfon can intermeddle ; for the 
King is intitled to all the Profits, even to a Prefent- 
ment to a Church, which was void before the Out- 
lawry. As is Beverfy*% Cafe, i Leon, 63. 2 RolPs 
Abridg. 807, and Gland's CaJe, 5 Rep. 116. And 
Proce]^ of Outlawry is to be favoured and encouraged, 
as 'tis a Means for the Recovery of Jujl Debts ; and 
the EfFefis of them, by Forfeiture to the King, ought 
to be favoured as a Prerogative, wherewith the King is 
intrujled to that Purpofe. 'Tis a Penalty or Judg- 
ment upon him to be put Extra Legem^ becaufe he 
contemns the Law, and will not obey it ; fo that as to 
him, 'tis the greatejl Jujlice in the World, that he 
Jhould not enjoy any Benefit of his EJlate by Virtue of 
the Law, during the Time that he def 
to Baden, 'twas his own Default that 
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JboDcr. He tnijlcd the Party kmger dmn he jhould, 
and for that he may thank hkajHf. Wherefofe upon 
Jodpnot the whole 'twas prayed that the Jodgment Jhoold be 

afBrmed ; and it was affirmed. 



Hall & aV Executors ofTho. Thpine vcrfus 06] 
Jane Potter Mminijlratrix of 
George Potter. 

Marrage- A PPE AL from a Decree of DijmiOion in die Coort 

Brocage BomL /\ of Chancery. The Ca/e was thos ; That Tbmias 
3 •4>i- Thjnne^ E/q; having Intentions to make his AddreQes 
to the Lady OgUy gave a Bond of lOOoiL Penalty to die 
Respondent's Hnjband to pay 50oi^ in ten Days after 
his Marriage with die Lady OgU; die Respondent 
ajjijled in promoting the Jaid Marriage, which after- 
wards took Effefi ; jbon after die jaid Thynnt was bar- 
baronjly murdered and aboat Jir Years after Mr. Patter 
brought an Afiion upon this Bond againjl the Appd- 
lants, as Executors of Mr. Tbjnne^ and proving die 
Marriage recovered a Verdifi for the iooo£ There- 
upon the Appellants preferred their Bill in Chancery to 
be relieved againjl this Bond, as given upon an unlawful 
Conjideration. The Defendants by their Anjwer ac- 
knowledge the Promotion of that Marriage to be die 
Reajbn of giving the Bond. Upon hearing the Cauje 
at the RoUsy the Court decreed the Bond to be delivered 
up, and Satisfafiion to be acknowledged upon the Judg- 
ment. The Refpondent petitioned the Lord Keeper 
for a Re-hearing ; and the fame being re-heard accord- 
ingly, his Lordjhip was pleajed to Reverje that Decree, 
and ordered the Rejpondents to pay Principal, Interefl 
and Cojk, or elje the Bill to jland dijniij)ed with Cojb. 
Argument for And it was argued on Behalf of the Appellants, 
the Appeiiaots. That this Bond ought in Equity to be jet ajide : For 

wnUwf^ Con- ^^^ ^^^^ ^^ ^* Common Law, Bonds founded upon 
aition Toid at Unlawful Conjiderations appearing in the Condition were 
Common Law. yoid : That in many InjUmces, Bonds and Contrafis 

that are good at Law, and cannot be avoided there, are 
cancelled in Equity. That juch Bonds to Match-makers 
and Procurers of Marriage are of dangerous Conjequence, 

and 
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and tend to the Betraying, and oftentimes to the Ruin 
of Perfons of Quality and Fortune. And if the Ufe of 
Joch Securities and ContraSs be allowed and counte- 
nanced, the fame may prove the Occajion of many un- 
happy Marriages, to the Prejudice and Difcomfort of 
the bejl of Families. That the Conjideration of fuch 
Bonds and Securities have always been dijcountenanced, 
and Relief in Equity given againjl them, even jb long 
/mce as the Lord Coventry^ Time, and long before. 
And particularly in the Cafe of Arundel and Treviilian; 
between whom on the Fourth of February^ 1 1 Car, i . was 
an Order made in thefe or the like Words : Upon the 
Hearing and Debating of the Matter this prefent Day i Chanc Rep. 
in the Frefence of the Counfel Learned^ on both Sides^for 87. 
and touching the Bond or Bill of lOoL againjl which the 
Plaintijf by his Bill prayeth Relief: It appeared that 
the faid Bill was originally entered into by the Plaintiff 
unto the Defendant for the Payment of ioo\. formerly pro- 
l77J ^^^ ^^^0 ^A^ fr^^ Defendant by the Plaintiffs for the 
ejje6ling of a Marriage between the Plaintiff and Eliza- 
beth his now fVife^ which the faid Defendant procured 
accordingly y as his Counfel alledged. But this Court utterly 
dijliking the Confederation whereupon the faid Bill was 
gruen^ the fame being of dangerous Confequence in Prece- 
dent^ upon reading three fever al Precedents^ wherein this 
Court hath relieved others in like Cafes^ againjl Bonds of 
that Nature s thought not fit to give any Countenance unto 
Specialties entered into upon fuch Contra^s : It is there- 
fore ordered and decreed j That the faid Defendant Jhall bring 
ibefaid Bill into this Courts to be delivered up to the Plain- 
tiff to be cancelled. Then 'twas further urged. That the 
Appellants had once a Decree at the Rolls to be relieved 
againjl the Bond in Quejlion, upon Conjideration of the 
/aid Precedent in the Time of the faid Lord Coventry and 
others, and of the Mffchiefs and Inconveniences likely 
to arije by fuch Prafiifes, which increaje in the prefent 
Age more than in the Times when Relief was given 
againjl fuch Bonds : And therefore 'twas prayed that 
the Decree might be Reverfed. 

On the other Side it was urged. That the Conjider- Argument for 
ation of this Bond was lawful. That the AJJiJling and J^^^f ^^P°"" 
Promoting of a Marriage at the Parties Requejl, was 
a good Conjideration at Law in all Times to maintain 
a Promijc for Payment of Money. That this Bond 
was Voluntary, and the Party who was Obligor was of 

Age 
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Age and found Memory. That here was no Fraud or 
Deceit in procuring it. That Chancery was not to 
relieve againjl voluntary Afls. That here was a great 
Fortune to be acquired to the Appellant's Tejlator by 
the Match. That here was AJ[iJlance given. That 
the Perjbns were both of great Quality and EJlate, and 
no Impojition or Deceit on either Jide in the Marriage. 
That it might be proper to relieve againjl juch Secu- 
ritieSy where ill Conjequences did enjbe ; yet here being 
none, and the thing Lawful, and the Bond good at 
LaWy the /ame ought to Jland : That here are no 
Children Purcha/ers or Creditors to be defeated ; there 
are AJJets fufRcient to pay all ; and confequently there 
can be no Injujlice in allowing this Bond to remain in 
force. That it was the Expefiation of the Refpondent, 
without which Jhe would not have given her Service in 
this Matter. And that it was the full Meaning of the 
Appellant's Tejlator to pay this Money, in caje the 
Marriage took effefi. That there was a vajl Differ- 
ence between Supporting and Vacating a ContraS in 
Chancery. That tho' Equity perhaps would not ajjijl 
and help a Security upon juch a Conjideration, if it were 
defeflive at Law ; 3'et where it was good at Law, and 
no Cheat or Impojition upon the Party, but he meant 
(as he had undertaken) to pay this Money, and was not 
deceived in his Expefiation as to the Succefs of the 
Respondent's Endeavours, 'twould be hard in Equity 
to damn juch a Security, and therefore it was prayed 
that the Decree jhould be afTirmed. 

Reply. It was replied. That Marriages ought to be procured [7^1 

and promoted by the Mediation of Friends and Rela- 
tions, and not of Hirelings. That the not vacating juch 
Bonds, when quejlioned in a Court of Equity, would be 
of Evil Example to Executors, Trujlees, Guardians, 
Servants, and other People having the Care of Children. 

^^^ "*' And therefore it was prayed that the Decree might be 

reverfed ; and it was reverjed accordingly. 
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The Society of the Governor and AJpJiants^ 
London^ of the new Plantation ^Ulfter 
in the Kingdom ^Ireland, verfus William 
Lord Bijhop of Derry . 

APPEAL from a Judgment by the Lords Spiritual Dependency or 
and Temporal of Ireland in Parliament ajjembled, ^VjJ-' j^ 
upon the Bijhop's Petition and Appeal to their Lord« oAheHoufe 
jhips from an Order in the Chancery ^ touching certain of Lords. 
Lands in the County and Liberties of London Derry. ^•^- "^^ 
It jets forthy amongjl other Things, (after a Recital of ^^ ^f (^' 
the Proceedings in Chancery and the Merits of the Cafe it further 
Caufe) that the Appellants were advijed, that no Appeal ^^^ ^y 
lies to the Houje of Lords in Ireland from the Court of |. 
Chancery there: But that all Appeals from thence 
ought to be immediately to their Lordjhips here, the 
Supreme Judicature as well for Matters arijing in Ire^ 
land as in this Kingdom. And therefore in the Con- 
dujion prays that an Order might be made for the jaid 
Bijhop to appear, and put in his Anjwer thereto, that 
the Matter might be heard before their Lordjhips here, 
when it jhould be thought fit ; and that the Peti- 
tioners might receive fuch Relief as Jhould be agreeable 
to their Lordjhips great Wifdom and Jujlice, i^c. 

Upon prejentins this Appeal to the Lords here, the 
HouJe appointed Lords Committees to confider the pro- 
per Method of Appealing from the Decrees made in the 
Court of Chancery in Ireland^ and to report, Vc, Then 
purfuant to an Order made by the Lords Committees, 
and a Letter jent to the Lords Jujlices of Ireland^ by 
Order of the Houje of Lords here, jbme Precedents or 
Cafes from Ireland relating to the Method of Appeal- 
ing from the Chancery there, were brought before the 
faid Committee, and reported to the Houje ; where- 
upon the Houfe Ordered that both Parties might have 
Copies of the fame. 

Then the Society took Copies, and preferred a Jhort 
Petition to the Houfe, fetting forth the faid Matter, and 
that they were ready by their Counjel to offer feveral 

Things 
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Things, in order to their Lordjhip's Receiving and Pro- 
ceeding upon their faid Appeal : Whereupon a Day [79! 
was appointed for the hearing of Connjel on both Sides, 
with Regard to JuriJHiSion. 
Argnment for And it was accordingly argoed on Behalf of the faid 
Appellants. Sodety, that the Judgments in Inland^ whether in Law 

or Equity, were not to be finally Determined there. 
That Inland was dependant upon England. 'Twas 
oiged to prove it, that our Money was to be Current 
there. That our Laws did oblige them; that they 
were governed fecundum Uges i^ confuetudines Angli- 
canas. Davis 21. in which Book 24. that the Eajler^ 
Ungs in England, who flrjl made the Money of this 
Standard, (and from whoje Name comes that of Ster-- 
iingf) were the flrjl Founders of the four Principal 
Cities of Ireland^ Dublin^ Waterfhrd^ Corky and Lim- 
ricky and the other Maritime Vills in that Country ; 
and were the jble Maintainers of Trafflck and Com- 
merce there, which were all utterly negleSed by the 
Irijh. 

Theje Cities and Vills were under the ProteSion of 
King Edgar and Edward the Confejjor, before the 
Norman Conquejl; and theje Eafierlings in Ancient 
Record are called Oftmanni: And therefore when //. 
2. upon the flrjl Conquejl, after their Apojlacy, thought 
fit to t'eople thoje Cities and Vills with EngUJh Colo- 
nies drawn from Exetery Briftol and Cbeftery Vc. he 
aJQiigned to them a certain Proportion of Land, next 
adjoining to each of thofe Cities : Which Portion, is 
called in the Records in Andent Time, Cantreda 
OJhnannorunu Davis 25. jays further that Ireland is 
a Member of Englandy {^ Inhabitantes ibidem Ugibus 
Anglia fubjiciuntur V utuntur. 

In the Statute of Faculties, 28 Hen. 8. cap. 19. 'tis 
mentioned to be the King's Land of Ireland, and that 
this the King's Land of Ireland is a Member Ap- 
pendant, and rightfully belonging to the Imperial 
Crown of the Realm of Englandy and united to the 
jame. And in the 33 H. 8. cap. i. by which the Stile 
and Title of King of Ireland was given to H. 8. his 
Heirs and SucceJJbrs, 'tis further Enafied, that the 
King jhall enjoy this Stile and Title, and all other 
Royal Preeminences, Prerogatives and Dignities, as 
united and annexed to the Imperial Crown o\ England. 

Nay, it may be compared to a County Psdatine, 
created by the King of England} for Davis 62. jpeak- 

ing 
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ing of that, he fays, that a County Palatine hath in it 
7«n7 regalia^ which conjijls in Royal Jarijdifiion and 
Royal Seignory. By the flrjl, it hath all its High 
Courts and Officers of Jujlice which the King hath ; 
and by the latter, it hath Royal Services and Roysd 
E/cheatSy as the King hath : And therefore in Jbme 
Refpefis, 'tis Jeparated and disjoined from the Crown, 
as is Plow. 215. yet 'tis fubordinate and dependant. 
Though it be jaid, thzt. breve DmC Regis non Currit 
there, yet the Writ of Error, which is the dernier 
Rejbrt, and in like Manner an Appeal, is excepted out 
of their Charters. So is Dyer 321. and 345. 34 H. 6. 
42. and it would be excepted, if it were not Jo ex- 
prejjed. For to have the ultimate Judgment, is that 
which the King cannot grant ; for jtich Grant would (if 
[80j allowed) alter the fundamental Conjlitution of the 
Realm. So, in Ireland^ which is a Realm of it felf, as 
Conjijling of many Counties, Erroneous Judgments 
given in the chief Place there jhall be reverfed in the 
King's Bench in England, Davis quotes BraSfon^ lib, 
3. tif Coron*y cap. 8. that Comites Palatini habent rega^ 
Urn jurifdiSfionem in omnibus^ Saho Dotninio Regi ficut 
principle Jo that by his Opinion, they are much the 
Jame : And no Man will deny, but that in all Proceed- 
ings in Law or Equity, the la^ Refort is to the Parlia- 
ment qH England. There it is that the King's Jupreme 
Authority is exercijed. 

It mujl not be Jaid to be a conquered Country, for 
the Earl of Strafford*^ fake, though Coke and Vaughan 
have affirmed it Jo : But it may be called a Plantation 
or Colony, dependant upon England^ and to many 
Purpofes Parcel of it. This hath not only the fame 
Perjon for their King, but 'tis under the Crown and 
Government of England : There mujl be in all thefe 
Cafes a Superiority or Superintendency over inferior 
Dominions, for otherwife, (as Vaughan puts it, 401.) 
the Law appointed or permitted to fuch Places might 
be injenjibly changed within itfelf, without the AjQfent 
of the Dominion Superiour. And, 2. Judgments or 
Decrees might be there made or given to the Difad- 
vantage or of lejQfening that Superiority : Which can- 
not be reafonable; or to make the Superiority to be 
only in the King, not in the Crown of England^ (as 
King Jac. I. would have it, and confulted Selden upon 
the Point.) 
Now, though the Writ of Error be only mentioned, 

yet 
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yet the Jame Reajbn holds to both. And the true 
Caufe, why we have not Jo many ancient Precedents 
of Equity Cafes as of Law ones, is, for that in ancient 
Time the Equity Courts were not Jo high, meddled 
with few Matters, and in a Summary way : But Jince 
their Authority is fo advanced, and their Jurijdifiion 
Jo enlarged, that moji Quejlions of Property are be- 
come determinable there, and almoji every Suit begins 
or Ends with them, to the entire Subverjion of the old 
Common Law; it is and mujl now be reajbnable to 
have the Examination of their iinal Sentences in the 
Parliament of England as well as of the other. 

Suppofe Non-rejidence in Inland ^ov\A be pretended 
a Forfeiture of the EJlate to the next Remainder Man 
or to the King; : Can it be Jafe for to intrujl them with 
a conclujive Opinion in this Matter? When Calais 
was in our Hands, Writs of Error lay thither, 21 Hen, 
7. foL 3. As to the Pretence, that the Orders of this 
Houje cannot be executed there ; 'tis very vain : For 
if the King's Bench Command their Judgments to be 
executed there, this HouJe may order theirs ; and in 
like Manner as they do to the Chancery here. 

In 15 Rich. 2. Numb. 17. in the Abbot of St. 
Ofith^% Caje, the Lords here made an Order, and 
charged the Lord Chancellor that he Jee it performed ; 
and this hath been conjlant Prafiife. 

It hath been imagined. That the Jurifdifiion of this [81] 
HouJe in Matters of this Kind, is Dated from the 21 
Jac, I. as to the Proceedings in Chancery : But that is 
not now to be difputed ; for the Commons in Parlia- 
ment AJJembled did agree it to be the Right of this 
Houfe, in the CaJe of Skinner and the EaJl^India 
Company. And in the Book about it, Jtippojed to be 
written by that Noble Lord, the Lord tiollis^ 1 05. 'tis 
Jaid, that where the King's Sovereignty doth not reach, 
the JuriJdiSion of this HouJe cannot ; the contrary is 
implied, that where the King of England^% Sovereignty 
doth extend, the Jurifdifiion of this HouJe doth Jo too. 
And no Man will afRrm, That Ireland is out of or 
beyond the Limits of the Sovereignty of the Englijb 
Crown. And as to the Exercije of this Judicature by 
the Lords here, nothing can be Jlronger for it, than the 
I if. 4. Numb. 79. So 'tis in the Record, though in 
Cotton's Abridg, 'tis 8o. the Commons declare that all 
Judgments Appertain to the King and Lords, and not 
to them ; Skinner's Cafe, 199, 200. 4 /v^. 349, 353, 
354- It 
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It was farther argoed. That Protefiion commands a 
doe SubJefiioDy and that thefe People who injijled upon 
this Independency, had forgot the Englijh Trea/tire 
and Bloody which had been Jpent for their Preserva- 
tion. 

That they are Part of England and Jtibjed to its 
Laws, appears from the cofhmon Cafe of an Incum- 
bency here, being made void by Acceptance of a 
Bijhoprick in that Colony. Bejides, that in Ancient 
Time the Arch-Bijhop of Canterbury was Primate of 
Inland^ and had the Confirmation and Confecration of 
Bijhops there. Camden^ $ Brit pag. 735. and 765. 4 
Inft. 360. then 'twas urged that die Quejlion now was, 
Aether it were a Dominion inferiour, or equal to and 
independent upon the Realm of England. That the 
conjlant Prafii/e had been for the Lords here to 
examine the Decrees in their Court of Chancery, That 
the Refujing of this Appeal would jhake all thofe 
Cajes thus determined. That every Appeal here from 
their Equity Sentences, (which have been very many) 
was an Argument againjl the Order of their Lords, and 
for the Receiving of this Appeal here. That this 
Thing hath been acknowledged, even by the Rebels 
there : For in Sir John Temple'% Hijlory of the firjl 
Progrefs of the Irijb Rebellion, written 1641. pag. 
141. amongjl the Jeveral Propojitions made by the 
IriJb (then in a general Rebellion) theje two are men- 
tioned. 

1. That by feveral ASs of Parliament to be refpec- 
tively pajfed in England and Ireland^ it Jhould be de- 
clared, that the Parliament of Ireland had no Subordi- 
nation to the Parliament of England^ but jhould have 
fupreme Jurifdidion in that Kingdom, as Abjblute as 
the Parliament of England here hath. 

2. That the AS of 10 Hen. 7. called Poyning*s AS, 
and all other Afis expounding or explaining that Law, 
Jhould be Repealed ; both which with their other dan- 
ecrous Propojitions were JujUy reJeSed. However, it 
jhews their Opinion, that at that Time the Law was, 

[82] or was taken and deemed to be, againjl them in this 
Point. And there is as much Reajon for keeping the 
final Judicature here, as there is for maintaining the 
Superiority and Obligatory Power over them in the 
Lcs;ijlaturc. 

nTwas farther urged. That the With-holding the 
Irifi Lords from having the like JurifdiSion in their 

P Par- 



1 o6 The Governor of XJIJler in Ireland 

Parliament as the Lords in England have, in Judging 
opon Appeak and Writs of Error, was abjblutely 
necejQTary for the Preferving of the PoJJe(][ions of the 
Englijh in Inland. For thoje of that Country mojl be 
Juppojed to incline to their own Interejl, and cannot be 
Jtippojed Jo much inclined to love and affeS the Eng- 
lijh amongfl them : And that this Power of Judging 
here is co-eval with the very Conjlitotion of the Go- 
vernment. 

*Twas farther arged. That their Precedents returned 
did not concern the Point in Quejlion, except the two 
or three Cafes in 1661 and 1662. and two Appeals 
lately in 1695. that their Cafe of the Prior of Lauthmy 
in 8 H, 6. Prynne% Animadveifions 313, 314. was 
againjl them : The Prior having removed a Judgment 
in the King's Bench in Ireland into the Parliament 
there, which affirmed it, did bring a Writ of Error in 
the King's Bench in England^ and they refu/ed to 
meddle with it : The Reafon was, becaufe the Writ of 
Error before the Lords there did not lie, and that it 
ought to have come hither immediately. And all the 
rejl of their Quotations in their Printed Cafe either 
prove nothing at all, or too much. For they are againjl 
the Allowance of Writs of Error in the King's Bench in 
England^ and againjl the Legijlature of England's 
being able to oblige the People of Ireland: Both which 
have been approved by conjlant PraSije. And there- 
fore it was prayed, that the Appeal here might be al- 
lowed, and the Order of the Irijh Lords might be 
vacated. 

ArsnmcQt ibr On the Other Side it was argued from i Infi. 141. 

theRefpoD. Prynne'% Animadverfions 286. and 4 Inft. 12. that 
their Parliaments had the fame Authority there in refpefi 
of making Laws for that Country, as the Parliaments 
have for England, That they have everfmce 10 Hen. 
7. re-enafled there fuch fubfequent AGt% of England^ 
as they thought good for them. And that they had 
the like Power of Appeals, Writs of Error and Im- 
peachments, i^c. and that the Cognizance of fuch Ap- 
peals in England would produce great Inconveniendes, 
by making poor People to attend here ; whereas they 
might with lefs Trouble and Expence have Jujlice at 
home. That this did agree with the Reafons of that 
Ancient Statute, 4 Injl, 356. that Perfons having 
E/lates in Ireland Jhould refide in that Kingdom, elje 
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Half of their Ejlates jlioold go to maintain the Ports 
there. That this Prafiije of receiving Appeals here 
would be Vexatious to the People of that Place : And 
that no Court could have Jurifdidion but by Grant or 
Prefcription : And that there could be no Pretence for 
either in this Place. 



[83J Then was it ordered in tbefe or the like Words : 

Whereas a Petition and Appeal was offered to the 
Houfe the — Day of — lajiy from the Society of the 
Governor and AjMants LfOndon of the new Plantation 
in Ul/ler in the Kingdom ^Ireland, againji a Judgment 
given by the Lords Spiritual and Temporal of Ireland in 
Parliament there Affemhled^ on the — Day of — lafl^ 
upon the Petition and Appeal of William Lord Bijhop of 
Y^^vrj againji the Decree or Orders made in the fatd 
Caufe in the Court of Chancery there : Whereupon a 
Committee was appointed to conjider of the proper Method 
of Appealing from Decrees made in the Court of Chan- 
cery in Ireland ; and that purfuant to the Orders of the 
fatd Committee^ and a Letter fent to the Lords Jujlices 
of Ireland, by Order of this Houfe^ feveral Precedents 
nave been tranfmitted to this Houfe by the faid Lord 
JuJliceSy Copies whereo^ were ordered to be delivered to 
either fide : After Hearing Counfel upon the Petition of 
the faid Society of London, prefented to this Houje^ 
praying that they might be heard as to the Jurifdi6iion of 
the Houfe of Lords in Ireland, in receiving and judging 
Appeals from the Chancery there^ as alfo Counfel for the 
Bijhop of Derry ; after due Conjideration of the Prece^ 
dentSy and of what was offered by Counfel thereupon ; it is 
ordered and adjudged by the Lords Spiritual and Temporal 
in Parliament Affembled^ That the faid Appeal of the 
Bijhop of Derry to the Houfe of Lords in Ireland, from 
the Decree or Orders of the Court of Chancery there 
made in the Caufe^ wherein the faid Bijhop of Xytrxy was 
Plaintiffs and the faid Society of the Governor and 
AJJiflants London of the new Plantation in Ul/ler in 
Ireland were Defendants ^ was coram non judice, and 
that all the Proceedings thereupon are null and void^ and 
that the Court of Chancery in Ireland ought to proceed in 
the faid Caufe^ as ifnofuch Appeal had been made to the 

Houfe 
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Sir Cafar Wood^ alias Cranmer^ verfus 
Huke of Southampton. 

APPEAL from a Decree tn Chancery; the Cafe 
was thus; Sir Henry Weedy the AppeUant's 
Ca^^nBa^ of Uncle, makes a Settlement m Confideration of a Mar- 
\j^^^^ Hage to be had between his Daughter Mary and the 
myoa a Mv- DidLe, Vc. to the UJes following, /./, in Tmjl to re- 
'^'i^ ^'' ceive and pay ont of the Profiu 450 L a Year to the 

Lady Chefier^ for the Education and Maintenance of 
his Daughter, till twelve Years of Age ; then 550 L a 
Year till Marriage, or jcventeen Years of Age, which r84 
/hould firfl happen : And in Trujl to pay the Refidnc 
of the Profits to the Duke after Marriage, he firfl 
giving Security to the /aid Tru/lees to provide Portions 
and Maintenance for the Daughters of that Marriage 
equal to the Sum he Jhould receive ; and in cafe there 
Jhould be none, then the fame Money to remain to the 
Refpondent ; and if the faid Mary jhould die before 
Marriage, or Age of feventeen Years, to fuch Ufes as 
Sir H, iV. jhould appoint; and if Mary^ after Sir 
Henry* % Death, die under jixteen, the Refpondent then 
unmarried to any other Woman, or after and before 
feventeen, the Refpondent then living and unmarried ; 
or if before feventeen jhe jhould marry any other, or if 
/he jhould refufe the Refpondent, then 20000 /. out of 
the Profits to the Duke. 

But if the faid Marriage jhall take effeS after 
Mary*% Aee of jixteen Years, and jhe jhall have IJJue 
Male by the Refpondent, then for the better Settlement 
of the Premijfes upon the Ijfue Male, and a more 
ample Provifion and Maintenance for the Refpondent 
and his Wife, and the longejl Liver of them, in Trujl 
for the faid Duke and Mary^ for and during thdr 
Lives, and the Life of the longer Liver of them ; and 
after their Deaths, to the flrjl Son, l^c, in Tail Male ; 
and for Default of Ijfue Male, to the Daughters ; and 

for 
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for Default of Jlich IJJue, in Truji for Juch Perjbns only 
as Sir Henry jhoald appoint ; and in Default thereof, 
to the Right Heirs of Sir Henry. 

Sir Henry W. at the fame Time makes his Will, 
tho' dated after the Settlement, redting that he had 
fettled the PremiJJes upon the Duke and Mary for 
their Lives, and the Life of the longer liver of them, 
&f . and confirms it ; and in Cafe the faid Marriage 
Jhould not take effed accordingto the Limitations of 
the Settlement ; or if the faid Kefpondent jhould die 
without IJJue by Mary ; or if he have IJJue by her, and 
that IJJue die without IJJue; then the Remainder to 
Mary for Life, and afterwards to her flrjl Son; and 
after feveral mediate Remainders, then to the Appel- 
lant for Life, 6rc. and after to Thomas Wthh^ l^c. 

Sir Henry Wood dies ; the Marriage between Mary 
and the Duke afterwards takes effefi upon her Arrival 
to Years of Confent : And they lived in that State till 
Jhe was near feventeen Years of Age, and then Jhe dies 
without IJOfue. 

The Court of Chancery decreed the Profits of the 
Ejlate to the Duke for Life. 

It was argued for the Appellant, That here was a Argument for 
precedent Copulative Condition ; that if the Marriage *« Appellant. 
take eifeS after Jixteen, and there be IjQTue, then to the 
Duke ; and neither of thefe being in the Cafe, the 
Decree is not conjijlent with the pojitive Words of the 
Settlement : For that the Duke was to have it upon no 
other Terms. That by this Settlement the Duke was 
thus provided for : 

I. If the Marriage did not take eifefi, by Marf% 
Refufal or Taking another Hujband, the Dtdke was to 
have 20000 /. 
[85] 2. If the Marriage did take eifefl, and IjQfue was 
had, then the Duke was to have an Ejlate for Life, but 
not otherwife. That the Words are plain and certain, 
that there mujl not only be a Marriage, but IjQTue Male 
between them. That tho' it Jhould be agreed to be a 
good Marriage within the Intention of tHe Settlement, 
jhe living till after Jixteen Years of Age, yet when a 
Condition Copulative conjijling of feveral Branches (as 
this doth) is made Precedent to any Ufe or TruJl, the 
entire Condition muJl be performed, or elfe the Ufe or 
TruJl can never rife or take place : And it is not 
enough that one Part only be performed. 

As 
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Objc^on an- 
fwered. 



Objeaion 



Aniwcred. 



Obje^on an- 
fwered. 



As to the ObJeSion from the Intention of the Parties, 
'twas an/weredy That no fach Intention did appear, or 
reajbnably could be collefied from any Thing in this 
Deed or Will : And it would be too great a Violence 
to the Words, to break that Condition into two, which 
is but one, according to the plain and natural Contex- 
ture and Sen/e of it. 

It hath been faid. That if the Duke cannot take an 
Eflate for Life in the Trujl, unlejs he had IJue Male 
by the Duchefs, then Jhe her/elf could not take for 
Life by that TruJl, unlejs there were Ijjue Male, for 
that their EJlates are limited together ; and then the 
Confequence would be, That if there were Daughters 
and no Sons, the Daughters would have the Trujl of 
the EJlate in their Mother's Life-Time, and their 
Mother nothing, which could not be the Intent of Sir 
Henry Wood. 

To this it was anjwered. That the fame arijes from a 
plain Mijlake, and a Suppojition th$it the Daughters (if 
any) Jhould take, tho' there never were a Son ; whereas 
the Limitation to the Daughters is under the fame pre- 
cedent Condition, as the Limitation to the Duke and 
Duchefs is : For the precedent Copulative Condition 
ujhers in the whole Limitation of the Tru/l, fo that the 
TruJl to the Daughters could no more arife, without 
IJJue Male born, than the Trujl to the Duke and 
Duchefs. 

And whereas 'tis pretended. That at this Rate the 
Duke and Duchefs were to have had no Subjijlence till 
the Birth of IJfue Male, which might be many Years : 
It was anfwered. That this was a plain Mijlake of the 
Law : For this Trujl being by the Deed and Will thus 
limited upon this precedent Condition of having IJJue 
Male, they, whofe EJlates in this Trujl are thus limited 
upon this Condition, can take nothing till the Condition 
be performed by Marriage and IJJue Male : And then 
by the Rules of Law, till fome of thofe Perjbns to 
whom the Trujl was limited could take, the Trujl of the 
EJlate defcends to the Heir at Law, and Jhe was entitled 
to the Profits, till the Precedent Condition Jhould be 
performed, or become impojjible : And if the Condition 
had been performed, the Trujls would have taken eifefi; 
and being not performed, but becoming impojfible by 
the Duchefs's Death before Jhe had Ijfue, the fubfequent 

Tnijls 
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[86] Trafls take effeS aponher Death. Befides that, it is pur- 
/tiant to the Rules of the Common Law, which gives to 
the Hujband no E/late for Life in the Wife's Inheritance, 
onlejs he have Ijjiie by her bom alive ; wherefore it was 
prayed that the Decree might be reverfed. 

Then it was argued on the Behalf of the Rejpondent, Argument for 
That Sir Henry fFood by the fame Settlement direSs, theRefpondcnt. 
that if the Duke died before his Marriage with her, 
then the Tru/lecs Jhould difpofe of the Profits of the 
PremiJJes to the Lord George Palmer^ the Duke's 
Brother (in Caje the Brother married her) and to the 
Jaid Mary for their Lives, and the Life of the longer 
Liver of them ; and from and after the Deceafe of the 
Survivor of them, then to their IjQfue in Tail Male, 
t^c. without adding any Words of a preceding Condi- 
tion; and yet fays. In Uke Manner ^ and for the like 
EftateSy as he had appointed for his faid Daughter and 
the Duke^ in Cafe of their marriage i Which plainly 
evidences his Intention to be. That the faid Duke and 
the Lady Mary jhould have the Profits during their 
Lives, altho' they Jhould never have IjQfue Male, as the 
Brother would have had in cafe he had married her. 

Then 'twas urged. That Sir Henry Wood'*% Appoint- 
ing the Surplus of the Profits, over and above her faid 
Maintenance, for the Benefit of the Duke until his 
Marriage, Jhows the Intent: For that it can't be 
imagined that he Jhould be provided for before his 
Marriage, and left dejlitute of all Support after it, 
nnlefs he had IJfue Male by her. Nay, his Intention 
of Kindnefs to the Duke was proved further, by giving 
him 200CX> /. in cafe Jhe refujed to marry him, or died 
before her Marriage. 

And as to the Pretence of its being a Condition pre- objeaion an- 
cedent, it was anfwered. That unlefs that Paragraph fwered, 
be made to interfere with itfelf, the Duke will be en- 
titled to an EJlate for Life, if there were no other 
Claufe in the Deed. 

For flrjl. It's faid, That for a more full and ample Pro- 
vijionfor the faid Duke and his Wife^ the TrufieeSy &c. 
Which Words (according to the ConJlru3ion of the 
Appellant's Counfel) mujl be ufelefs and void, unlefs 
the Duke were not after Marriage to have as great, if 
not greater Supply, than he had before the Marriage. 

Then 'tis faid. That they Jhould he feized in Tru^for 
the Duke and his IVife^ and the Survivor of them^for 

and 
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and during their natural Lives y and the Life of the longer 
Liver of them. And from thence 'twas argued. That the 
Meaning and Import of the Words {for and during) can 
be nothing lejs than the whole Duration and Continu- 
ance of their Lives from and after Sir Henry's Death 
and their Marriage. 

Then the Will of Sir Henry proves the Intention, 
for that it recites. That he had fettled, from and 
after his Deceafe, the PremiJJes in Tnijl for the Duke 
and the /aid Mary during their Lives and the Life 
of the longer Liver of them, and takes no Notice of the 
pretended precedent Condition : Which jhows that he 
dejigned them the Profits immediately after his Deceaje [^87] 
and the Marriage. 

Then in the Limitations over, they are not to take 
any Benefit of or by the PremiJQIes, until the Death of 
the Duke and his Wife without IJQTue. Therefore it 
mujl be under/lood, that the Profits in the mean Time 
/hould remain to the Duke and his Wife, or the Survivor 
of them ; And then it was farther ob/erved. That the 
Duke comes in as a Purchajer upon as valuable a Con- 
/ideration as any in the Law, viz. Marriage ; and the 
Limitation over to the ReJix>ndent is a voluntary Settle- 
ment. 

And as to the Objefiion of the Marriage being before 
Sixteen, it was not much injijled on the other Jide : And 
in Reajbn cannot be ; becauje her continuing married 
till after Sixteen doth fully Jatisfy the Intent of the 
Deed, in Reference to this Matter. And many other 
Reajbns were urged from the Intent of the Parties, and 
the Nature of the Interejl, the jame being a Trujl 
Ejlate, and proper for Equity to conjlrue. And upon 

Decree re- the whole it was pray'd that the Decree might be 

^^^ affirmed ; but the fame was reverfed. 
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Sir Cafar Woody alias Cranmer^ verfus 

Thomas Webb. 

APPEAL from a Decree in Chancery ; the Ca/e was Profits how to 
foanded upon the next preceding : The Re- K® "»<*«' « ^^o"- 
Jpondent was one of the Coheirs of Sir Henry Woody and ^"^IT ^"'' 
daimed a Moiety of the Profits of the PremiJJes during 
the Duke's Life ; and the fame was decreed accordingly. 
And now it was argued on the Behalf of the Appellant, Argument for 
That in this Deed there was no Appointment to the Appellant 
Re/pondenty til] after the Death of the Appellant and 
his IJJue : That all the Pretence for WebV^ Claim was. 
That the Trujl to the Appellant was not to take effeS 
till the Duke's Death, altho' the /aid Duke had no 
Intereji in the EJlate, as hath been adjudged by the 
fupreme Judicature of the Realm. That by the whole 
Purport and Dejign of the Settlement and Will, and 
the pojitive Words of it. Sir Henry Wood intended the 
Jaid Trujls in SucceJQSon and Order, as they are 
mentioned. That the Dejign of the whole, was not to 
give any Thing to the Respondent, till after all the 
mediate Limitations were jpent. 

It was argued on the other jide with the Decree, Argument for 
That this Right of the Refpondcnt to a Moiety as R«fpondcnt 
long as the Duke lives, is a necejjary Confequence of SfiiJhlrited % 
the Lords Judgment in the other Caje. That the fame is Implication. 
founded upon fixed and ejlablijhed Rules of Law ; as 
that an Heir is not to be dijinherited by Con/lruSion or 
[88] Implication ; but by plain and exprejs Words ; nor will 
the Law give away an EJlate, or make it to Commence 
Jboner than the plain and exprejs Words will warrant. 
That wherever an EJlate is limited in Remainder, that 
depends upon a Contingency or a Condition precedent, 
there, till the Condition be performed or Contingency 
happens, that EJiate cannot Commence. That this was 
the Foundation of the Argument for the Appellant, in 
the other CaJe. And the fame Rules hold here : For 
here is a Precedent Condition ; for after the Marriage 
once had, the Duke mujl die, and die without IJfue, or 

(t that 
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that Ijjue die without IJOfue, before the Appellant can 
take. 

The Owner Jays that the Appellant is not to have it 
till then. That there is not one Reajbn which can be 
urged againjl the Duke, but may with equal Force be 
urged againfl the Appellant in this Cafe. That the 
Refpondent claims not by the Settlement, but as a 
Coheir, to have that which is not difpofed of; and what 
is not fo difpofed, mujl defcend or refult for the Benefit 
r^ree of the Heirs. Wherefore it was prayed that the Decree 

/hould be afRrmed ; and it was affirmed. 



3 Ler. 313. 
Lutw. 1094. 

4 Mod. 134. 
2 SalJc 539. 
Carth. 311. 
Slmare IrnpeUt, 
How the Sufli- 
dency in Learn- 
ing of the Pre- 
fentee to a 
Benefice it to 
be tried. 



T^he Bijhop of Exeter & aP verfus 
Sampfon Hele. 

Writ of Error upon a Judgment in a ^uare 
Impedit in C. B. affirmed in B. R. 

The Cafe upon the Record was thus : 

HELE brings his ^are Impedit^ as feijed of the 
Manor of Southpofe in Com* Devon\ to which the 
Advowfon of the Church of SouthpoU belongs, in his 
Demefne as of Fee, and fo being feifed he prefented 
thereunto, when Vacant, yohn Ult\ his Clerk, who at 
his Prefentation was admitted and injlituted ; that It 
became void by his Death, and belonged to him to pre- 
fent ; and that the faid Bijhop and Gauwyn Hayman 
hinder him, ad dampri* fffr. 

The Defendants came and defend vim ^ injur* 
quandoy &c, and the Bijhop fays, jf^io noriy quia dicit^ 
that the Church is within his Diocefe, and that he claims 
nothing in it but as Ordinary ; that 'tis a Benefice with 
Cure of Souls ; that 1 5 Aprilis Anno Willielmi fcf Maria 
fecundo it became void by the faid Incumbent's Death, 
he being Ordinary, after which Vacancy, and within Jix 
Months prox* poji mortem pratt y. F. viz. 19 May eodem 
Annoy the Plaintiff prefented to him one Francis Hodder 
as his Clerk, which jaid Francis was a Perjbn in Litera- 
tura minus fufficiens feu capax ad bahend* di£2am Eccle- [8g] 

Jiam. 
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J^am. Super quo prad* Epifc\ as Ordinary of the Church * 

^forejaid, did according to the Ecdejiajlical Laws ex- 
amine him of his Ability and Pitnefs in that Behalf, ut 
de jure debuit^ and upon fuch Examination, he found 
him to be a Perjbn in Literatura infufficienf ac ea ratione 
fore perfonam inhabiF ^ minime idoneam ad hahend^ the 
jaid Benefice with Cure of Souls, per quod the faid 
Bijhop as Ordinary did refufe him ; of which, after the 
faid Refufal, the Bijhop within the Jix Months, did give 
the Plaintiff Notice, v/z. 20th yune Anno fupradi£f\ and 
that he might prefent another Perfon to the jaid Church; 
that the Plaintiff did not prefent any other within the 
jix ^OTiihs^ per quod it belonged to the Bijhop, as Ordi- 
nary of the Place, to Collate a fit and proper Perfon ; 
and thereupon he did Collate Gauwin Haymany who 
was Injlituted and Induced. Et hoc parat* eji verificare } 
unde pef Jud*^ i^c. 

The Incumbent pleads the fame Plea^ Mutatis mutandis. 

The Plaintiff replies. That Hodder at the Time of 
the Prefentation, and long before, was Vicar of the 
Parochial Church oiUxborough in Com* prad*y3Lnd to that 
Vicarage lawfully Admitted, Injlituted and Induced, i^ 
homo Literatus infra Sacros ordines confiituf ^ in verbo 
Dom* DoSf* ^ infirua\ ^ poft Doarina £sf Literat' 
ex amen ordines Sacerdotales per ordination* Epifcopalem 
adeptus fuity ^ intuitu Spiritualis Doni l^ favente Deo 
in ea parte contingent* ad pradicand* verbum Dei in iff 
per Diocefim Exon by Anthony late Lord Bijhop of 
Exon Licentiat\ cur am ha bens £sf exercens Animar^y l^ 
Divin$ Servitio per multos Annos ajjidue incumbens^ &f 
Divinum Servitium Celebravit ^ adhuc Celebrate iff ad 
Divina Servitia Celebrand^yfciF in legendo^ Orandoy Pra- 
dicandoy i^ Sacra Minifieria miniftran^ ^ fatis iff fuffi- 
cienter Literatus vixit apud Southpole prad*, Et hoc* par* 
e/i ver* ; unde petit Jud'^ iffc. 

The Defendants rejoin, Thsit protejiandoy that Hodder 
was never Vicar of Vxboroughy nor in Orders, nor Li- 
cenfed to Preach ; pro placito they fay, that Hodder 
when prefented was a Man illiterate ; and that they are 
ready to aver, ubi (5f quando prout curia^ i^c. 

The Plaintiff fur-rejoins. That Hodder was Vicar in 
Orders, and Lktnftdy prout -, iff hoc petit quod inquiratur 

per 
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perpatriam ; and the Defendants demur; & ytuf pr9 
quer^^ tf afirm' in B. R. 
Afxnnat fag It was argoed on behalf of the Plaintifis, in the Writ 
'*' '^ of Error, tluit this Ja<i^;nicnt and the Affirmance of it 

were Erroneous. 

For, That the Ordinary had in this Cafe a Power of 
examining this Prejentee, notwithstanding their Pretence 
of Orders and Licenje, and the former Examination by 
Dr. Sparrow late Bijhop, and conjeqoently their Repli- 
cation and Surrejoinder are naog^t, for they rely opon 
that and nothing elje. 
whedicrOrdi- 'Twas iu^jled on below. That a Parjbn once Or- [go] 
?2^^2j-^ dained is certainly prejimied to have jbffident Learning 
o^Lonyns. ^ ^^J Core of Sooh. Nay, that Jbch Examination 

npon his Ordination jhall condode any joccecding or 
other Ordinary from examining Jiich a Peijbn when 
prejented to a Benefice. Bot this is contrary both to 
Reajbn and Law: And jb agreed by mojl of the 
Judges, who delivered their Opinions for the Plaintiff 
in the Afiion below. 

'Tis againjl aU Reajbn and Senje, That becauje one 
Ordinary thought him aUe to take Orders and Preach 
in his Dioceje, therefore another mujl deem him able 
and fufEdently Learned (tho' he knows the contrary) to 
accept a Benefice in his Dioceje. *Tis Abjurd, that 
upon a Prejentation he is to be examined, but not re- 
fujed, tho* found inhabilis: And this becauje he was in 
Orders, and he could not be prefented unlejs in Orders. 
And yet tho' in Orders, if he be prejented, he mufl be 
examined, but to what Purpofe pajfeth all Underftand- 
ing, if his Priejlhood or Orders prejimied him to be 
qualified? 'Tis likewije to juppoje Learning and 
Ability to be an injeparable Quality; That an ordinary 
Scholar can never become lejs jb. By the dd Law, the 
Bijhop had two Months Time to examine. 2 Rolfs 
Mr, 354. By Hob, 317. He hath a convenient Time, 
and by Can. i fac, i. cap, 95. the two Months is re- 
duced to 28 Days : And the Ordinary both in Conjcience 
and by the Obligations which his very Order doth im- 
port, is obliged to Judge for himjelf as well as to 
Examine. The contrary is Repugnant to his Office of 
a Judge, to be forced or compelled to injiitute every 
Prefentce, fit or unfit. Bejides the Ordinary pro Tern- 
pore hath the particular Care of all the Dioceje, and 
during a Vacancy is to take care of jupplying every 
particular Cure within his Dijlrifi : Then when he ad- 
mits 
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mits and injUtates, the very Form of Words is, Accipe 
curam mtam l^ tuam ; which renders it more Abfurd, 
that nolens voUns he mujl transfer his Cure to a Man 
not able in his Judgment to execute it. 

'Tis againjl the Rule of Law, for that the Words of 
it are ezprejs, Articuli Cleric cap. 13. and this Coke de- 
clares to be Affirmative of the Common Law; Item 
petitur quod perfona Ecckjiafi quas Dominus Rex ad 
beneficia prafentet EccUJiaJiicaj fi Epifcopus eas non Ad- 
mittat^ut puta propter defectum Scientia^vel aliam caufam 
rationabiiem^ nonfubeant examinationem Laicar* perfonar^ 
in cajibus antediSfis prout his temporibus attentetur de 
faHo^ contra Canonicas fanSfiones^ fed adeant *Judicem 
Ecclejiajiicum^ ad quern de jure pert i net pro Remedio^ prout 
juJluM fuerity confequendo^ refponf, de Idoneitate perfomt 
prafentata ad beneficium Ecclejiajiicum pertinet Exami^ 
natio ad yudicem kccUJiaJUcum^^ & ita ejl haifenus ujita^ 
turn J bf fiat infuturum. 

Here is Idoneitas perfona prafentata \ and the Words 
of the Writ are quod permittat prafentare Idoneam per- 
fimam. And if the Prefentee were not a fit Perjon, no 
Juch Writ can be maintained, 
[oil Then my Lord Coke in his Comment upon that Exceptions in 
Statute in 2 Injl. 631, 632. faith, that tWre may be LawtoaPre- 
diverje Exceptions to Perjbns presented ; as Bajtardy, "*^' 
Villenage, Outlawry, Excommunication, Laity, Under- 
age, or Criminal and Lewd in his Converjation, or In- 
ability to difcharge his Pajloral Duty ; as if he be Un- 
learned. Ajid the Examination of the Ability and 
Snifidency of the Perjbn prefented belongs to the 
Bijhop, who is the Ecdejiajlical Judge: And not a 
Minijler; and he may and ought to refufe the Perjbn 
prejented, if he be not Idonea perfona: And if the Cauje 
of Refufal be Default of Learning, Herefy or the like, 
belonging to the Knowledge of the Ecdejiajlical Law ; 
then he mujl give Notice to the Patron. So that De- 
fault of Learning is by him (who was no great Friend 
to the Jurifdifiion of Court Chrijlian) agreed to be fub- 
Je3 to the Ecclefiajlical Inquiry. And then in Plead- 
ing he mujl /how the Caufe of Refufal; and the Party 
may deny the fame ; and then the Court jhall write to 
the Metropolitan, or to the Guardian of the Spiritual- Hob. 296. 
l\e%^fede vacante^ to certify if the Caufe be thus ; and 
his Certificate is conclujive. If the Prefentee be Dead, 
it jhall be tried by a Jury, 15 //. 7. 7. the Bijhop is de- 
clared 
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dared to be a Judge, and not a Minijler in this Caje of 
Examining a Man's Ability. He is a Jndge in this 
Caje, as he is in Caje of a Rejignadon ; for an Ordi- 
nary may refiije it, and without his Acceptance, 'tis no 
Rejignation, and mujl be jb pleaded. Noy 147. Bm. 
tit Bar. 81. £!f 2 Cro. 197. and fo agreed; even in the 
Caje of Leach and Thompfon. In Reg. 53. b a Conful- 
tation upon this very Surmije that Inability ad Retinemt 
heneficium propter Crtmina belongs to Court Chrijlian ; 
and that the Ordinary is Judge thereof: Which is much 
Jlronger than our Cafe, becauje there was a Freehold 
vejled by Indufiion. But this hath been agreed by that 
Court, from whofe Judgment the prejent Appeal is, that 
a Refujal maybe upon I njiifficiency appearing upon an 
Examination, upon a new Prejentation. And conjlant 
PraSife proves it 

The greater, if any Doubt b upon the Plea, if good, 
it fays, that he was Examined, and upon Examination 
was found incapable. 
Objedioiu an. The Exception taken to it is, that it doth not fet forth 
fwcred. ^j^^ particular Parts of Learning, in which he is defi- 

cient ; that the Temporal Court may Judge, if it were 
a fuffident Caufe of Refufal ; which is to change and 
turn it ad aliud examen^ what Learning is requijite for a 
Prejentee to l>e Beneficed. They would not have the 
Ordinary to determine what Qualifications a Perjbn 
ought to have in order to take a Benefice, but the Judges 
in tVeJhninfter-halL They can have no Colour for mis 
Pretence, but that the Ordinary may have refiifed, 
when competently Learned in their Opinions : And they 
cannot fay that the Law hath fettled any Rules or 
Meafures of Learning requijite. Some fay, Latin b not 
requijite jince the Liturgy is now in EngUJbj and there- 
fore they would Judge of it Others fay, the lefs 
Learning the better Preacher, if he can Read, and 
Pray, and Preach, and be indued with Spiritual Gifts ; [92] 
and fo is their Replication. Others fay, that the Ordi- 
nary's Judgment mujl be fubmitted to the Judge's 
Opinion of the Proportion of Knowledge necejfary. 
Then they have a Popular Pretence, that this will give 
the Bijhops too great a Power of Refujal, and fo re- 
jlrain Patrons from their Privilege of Prefenting, and 
thereby make themfelves Collators. But, there's no 
Danger of that, becaufe there mujl be Notice and a 
convenient Time (or another Prejentation. And the 
Danger of this Rejlraint is as much the other way ; for 

then 
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then the Temporal Courts are to do it ; and its much at 
one to the Patron, which is to declare the Inability, the 
Ordinary or Temporal Courts. On both Jides it mujl 
be agreed, that Default of Literature is a good and Jujl 
Caufe of Refufal: The Qnejlion is, who Jnall Judge of 
it? It is jaid, minus Sufficiens in Literatura^ ^ ea 
ratione inhabilis^ i. e. (it being indefinite) in omni Lite- 
ratura necejfaria. 

But they Cavil at the Word minus fufficiens^ as if 
that agreed him fomewhat Learned, and forget that 'tis 
/aid ac perinde incapax. And minus fufficiens is in Law- 
yer's Latin totally infufRcient ; and fo 'tis ufed in all 
Demurrers to Declarations, Pleas, Replications, quod 
Narr* velplacit* prad^ £sf Materia in eadem contend minus 
fufficient* in Lege exi/iunt^ ad quem vel quod the Party 
necejfe non habet nee per Legem terra Tenetur aliquo modo 
refpmdere\ i.e. 'tis good for nothing, 'tis injuificient ; the 
Court in their Judgments upon the InfufRciency of the 
Plea do always fay, quia minus fufficieh' exijiit. 

Then it was argued, That it is a good Plea to all In- 
tents and Purpojes, from the Nature of the Thing, and 
the ImpojQiibility of making it more particular and cer- 
tain. 2. From the Sufficiency of it to all Intents and 
Purpojcs of Trial. 3. From the Precedents and thoje 
of Antiquity which warrant this Form of Pleading. 
4. From the Mifchiefs and Inconveniencies which mujl 
follow and enjue, if a greater Particularity were re- 
quired. 

I . From the Nature of the Thing, and the ImpoJJi- The Plea 
bility of making it more particular and certain ; if the ^efficiently 
Bijhop were bound to fet down in particular, and at 
large, every Point of Learning wherein this poor Wretch 
was and is deficient, 'twould be a Pleading like to a 
JuJliBcation of an Adion done by a private Perfon; and 
not like to the Pleading of the Ad of a Judge, which 
this is : 'Twould be jb large as to render it impojQible 
for to Join an Ijjue thereupon ; and then they would 
have demurred with a Caufe, becaufe multiplex^ duplex^ 
incertumj^ perplex* y and the rejl of our ufual jidje£fives 
upon thofe Occajions : The AJjiignment of feveral and 
many Particulars would have been double, and good 
Caufe of Exception ; becaufe one Particular might be 
found True, and another not : And the AjQSgnment of 
one Particular would have been adjudged infufficient ; 
for then they would have faid, that Learning is of a 

com- 
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complex Nature ; and if a Man /hoald fail in anjwer- 
ing any one Particalar, tho' common Quejlion, yet he 
might be qualified in general: And therefore the AJJign- 
ment of one DefeS, tho* never ]b grofs, jhall not make 
a Clerk mininu capax^ and therefore no good Plea. For, 
if a Particular be AjQIigned, that would not prove a 
general DefeS of Knowledge, according to the Words 
of the Law ; which is the only Thing that could make 
him incapable ad hahenff beneficium cum Curia Animar'^ 
and therefore the Bijhop as a Judge returns him in 
Literatura infufficiens^ ^ ea de caufa minimt capax : 
And the fpecial Injlances would have been Evidences 
upon a new Trial, or Examination before the Arch- 
bijhop. 

Now this Caufe of Refufal dijlingiiijhes the Cafe 
from all others that they can injijl upon. All other 
Inabilities of a Clerk depend upon one jingle Point, 
as Bajtardy, Villenage, Outlawry, Excommunication, 
Layman, Under-Age or Ecdejiajlical Infamy. So all 
Crimes mujl have their Foundation from a particular 
AS, as Adultery, Perjury, Simony, ^c. In thejc it 
jhall not be enough to Plead that he was inhabilis 
generally, or criminofus generally, ^ ideo inhabilis ; 
becauje no Body can be crimino/usj but he that hath 
done jbme particular Crime; and that is to have a 
jcveral Trial according to its rejpeSive Nature : If it 
be an Ecclejiajtical Offence, then there is a particular 
Method of Trial ; if a Temporal, then another. And 
jb jays Cohy 2 Inft. 632. and therefore a Particularity 
is required there : But here 'tis all triable by the fame 
way, vi%» a new Examination before the Archbijhop. 
Here the Matter itfelf admits of no greater Certainty; 
for that 'tis a general Deficiency of Learning only, 
which can make an Incapacity of difcharging the 
Pajioral Office. It is a Matter that mujl appear by a 
Variety of Quejlions, and cannot be proved by any 
one fmgle Injtance whatfoever. 

This is the true Reafon and Difference why in jeveral 
Cafes general Pleading hath been denied, and why in 
this Cafe it hath been always ujed, and never excepted 
againjl. 

Then it was argued. That this Plea was fufficient 
to all the Intents and Purpofes of Trial and Determi- 
nation. 

By our Law that Plea is fufficiently certain, which 

may 
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may be tried withoat inveigling either Coart or Jury ; 
that is, it majl be intelligible and plain. And this 
/orely b plain enoagh : The Ordinary had a Power to 
refoje him for want of Learning jbfRdent to enable 
him to difcharge his Pajloral Oihce ; he Pleads that he 
was Afinus fufficien* in Literatura ; this is to be tried 
by the Certificate of the Archbijhop, or the Guardian 
of the Spiritualities, during a Vacancy. And that is 
evident by 39 £. 3. i, 2. 40 E. 3. 25. and from 
Specofs Cafe, 5 Rep. 7. 

There never was an Objedion made to the Uncer- 
tainty of any Plea, if the Matter could be fairly re- 
duced to an Ijjue for a Trial; now here the Court 
might certainly have written to the Archbijhop, to have 
known utrum this Creature were minus fufficiem in 
Literatura^ tf ea Ratione inhabilis^ and the aSfus Curia 
of the Bijhop would have been Evidence before his 
L94j Grace, and he mieht have certified that he was, or 
that he was not Juinciently Learned. No, jay they, the 
Court mujl not write to the Archbijhop to know that, 
till it be jaid in what Points of Learning he was de- 
fefiive ? And if theje /hall be thought material Parts 
of Learning for a Redor, then they mujl write to 
know if Hodder had them or not ? But if they think 
them not material for the Qualifications of a Pajlor, 
they mujl not write at all. This is the true Englijh of 
the Argument. But it was argued. That the Tem- 
poral Court is only to judge, that the Cauje of Refujal, 
if true, was a fufRdent Cauje : And the Books are, 
that a general Default of Learning is a good Cauje ; 
and this the Archbijhop is to try : And this is certain 
enough for to make an IJQfue or Quejlion proper for that 
Tri^ 

Bejides a greater Latitude and Generality hath of Nicety of plead- 
late been allowed in pleading of Proceedings in Courts, "*« **** J"**8" 
and before Judges, than formerly. In ancient Days, if "ffe^ed b?"'" 
a Man pleaded a Judgment in a Court in Wefiminjier- Degrees. 
hall^ they jet forth the whole ; then they came to allow 
of a Tauter fuit procejfum^ and an Abridgment of the 
Proceedings ; then came a Recuperavit only : And this 
was becauje that all Proceedings in the juperiour 
Courts were to ht prejumed regular, till the contrary 
were jhewn. But this was denied a long while to in- 
feriour Courts, becauje theje were tied to jlri3er Forms, 
and therefore were jlill forced to fet forth the whole : 

R Then 
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Then they allowed a TaUter fuit procejfum for them, 
provided ^ill they were Coarts of Record. But now 
they allow it in pleading of a Jujtification upon a Re- 
covery in an Hundred Court ; becaufe the whole mujl 
be given in Evidence. So that fuch a formal Nicety in 
Pleading is not generally required now as was formerly. 
Bejides, in Matters triable by the Spiritual Law, there 
is always lefs Particularity required in Pleading, than 
in others triable in the Courts Temporal : As in Ba]^ 
tardy. Divorce, Depojition, Literature, ProfejQIion and 
the like, its enough if fo much be alledged, that they 
may write to know whether the Pa6{ be fo or no ; and 
upon a Return thereof that *tis fo, they can give Judg- 
ment. Now if his Grace my Lord Archbijhop, in this 
Cafe, upon Examination had returned that this Pre- 
jentee was in Literatura minus fufficiens^ as undoubtedly 
he would, (and jb the Plaintiff thought, otherwife he 
would have joined IJQfue) and jb ea occajione inhabilis^ 
then unquejlionably Judgment mujl have been for the 
Plaintiff in Error : For Default of Learning is a good 
Caufe of Refujal, and mujl be agreed to be jb. The 
Rule laid down by my Lord Anderfon^ 3 Leon. 200. is. 
That in Matters triable by our Law, all things Ijfuable 
ought to be jpecially alledged, in order to have a con- 
venient Trial : But in Matters Spiritual the Law is 
otherwije : Becauje there's no Peril in the Trial. And 
therefore if certain enough to ground a Certificate, it is 
juflBcient. 

My Lord Hob, 296, in Slade and Drake's Cafe, fgj 
faith, That in pleading a Divorce, you mujl jhew before 
whom it was, 11 //. 7. 27. but you need not jhew all 
the Proceedings, as you jhould of a Recovery at Com- 
mon Law. And the Reafon why you mujl jhew before 
whom, is only that it may be known, who is to try and 
certify it. In Burdelfs Cafe 18 £.4. 29, 30. 'tis dear, 
that in all Spiritual A£{s triable by the Spiritual Law, 
it is neceJQfary to plead no more than what may give 
the Court ground to write to the proper Ecdejiajlical 
OfHcer, and to judge by his Certificate. Now here is 
ground enough in this Caje for the Archbijhop to 
examine this Ignorant Perfon, for fo he mujl be taken 
to be ; for fo he is found by one Ordinary, and he 
refufes to be examined by the Archbijhop. He is 
pleaded not to have Learning enough to capacitate him 
for a Cure of Souls : And that by one whom the Law 
hath conjlituted his Judge. 'Tis true, this is Traver- 

fable 
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fable and Triable by the Archbijhop : Bat all thoje 
Injlances of his Injufflciency that were taken in the 
Bijhop's Court, would be Evidences of the fame before 
the Archbijhop, proceeding in an Ecclejiajlical Manner, 
tho' not fo proper, tho' not pojQTible to be fet forth in 
the Temporal Court. This is not a general Return 
of a Perjbn inhabilisy which might occajion an Inquiry 
into all Sort of Difabilities ; but a fpecial Plea of 
inhabilis^ quia infuffUienter Literatus ; and therefore no 
further Inquiry is necejfary, than into the Learning of 
the Party, as Capacitates him for a Re3or. 

It was in the third Place argued from the Precedents Precedents of 
of Pleading in this Cafe and other Cafes of Pleading Pi«a<*»n8« 
upon like Occajions, and thofe both Ancient and 
Modern. 

40 E, 3. 25. In a ^are Impedit (as this is) the 
Bijhop pleads as here, That he examined the Clerk 
prefented, and found upon Examination que il ne fuit 
fufficiens Lettered; and thereupon alledges Notice to the 
Patron, &f fer lapfum temporis he Jujlifles his own Pre- 
jentation. Upon this, there's no Difpute but that thus 
far it was well pleaded; but the only Doubt was, 
whether the Words, andfo difahUdy jhould be added to 
the IJfue ? And they were ordered to be Part of the 
Ijfue in that Cafe : And fo they ought to be in this 
Caje; and fo they are £sf ea raiione inhabilis. This 
Caje is exa^ly parallel to that in Quejlion : And upon 
this Plea there was Ijfue joined, and the Trial was 
directed to be by the Guardian of the Spiritualities, 
vacante Sede Cantuarienji, Nothing can be offered 
againjl this, only that 'tis Ancient, and the Law is 
changed : But by what Authority is hard to know. 
There is no A3 of the Legijlature to alter it. Much 
hath been done to help againjt Niceties in Pleading ; 
nothing to require more. And Bro. ^are Impedit^ 
168. they were compelled to Join Ijfue, able or not able, 
in that Refpefi. 

39 jB. 3. I £s^ 2. The Earl of Arundel verfus The 
Bijhop of Chejler^ fays the Book, tho' it appears plainly 
to be a Mif-print, from the Name of the Church, and 
the Trial per pais^ and the Antiquity of the Bijhoprick 
itfelf It mujl be the fame, that in the jtbridgment is 
[96 J called The Earl of Arundel verfus The Bijhop of Exeter. 
The Bijhop pleads as here; That he examined the 

Clerk 
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a BmrSrr in the Chmdi; aid I^ie b joned apoa 
dm, iriiiiji ii ftxtSB^a tbmb onSy and a i ruu by J"y 
li dtreScd out of t£r Coaarr tf Cormmmll^ htcmajt die 
cask was dead. Heir are two Cafs ia vindi afl die 
diSacflC Triak are takea dot caa be bad; by die 
Guardian viiere die Pjc^ciAee w BvHigy aad by Jvy 
vbcn dead, becanfe be coold aot be cuaiiand : And ia 
hcKb dieje Cafs IJfbe k taken apoB ds Plea, aad dot 
in great Cajo, and after loQg Debate. Aad, accotd- 
kig to Lord Cok£^ m tbk Reiga die Law was pare and 
nncormpt, and flonripied. 

Then were nrged Modem PrecBdcots, Ji£cb. ^S ^ 
l6 ££z. Rst. 1941. Jfa&UMx Tofai j/rcbupi/ap* Ehtr* 
in a ^jiare Impedh^ fai wfakb tbe Plea of tbe Aidi- 
bifhop k the jame in tvtidem verbis^ as here, PerftmM im 
Literatura minus fufficUns^ feu bMUs ad bmhend* fr^JT 
EccUfiam^ and there k no Exceptian taken to the Plea, 
but only IJJoe joined npon Notice, or no Notice, befeic 
the Lord adrfju/bce Dyer. 

Another Precedent there k HiJL 6 ££x. J^ 646. 
BonUnham verjos Epifcop* Herefhrd^ ; there k tbe jame 
Plea in Bar as here. That the Perfbn presented was 
Perfona in Liter atura minus fuffidens feu hMUs ad 
hahendf aliquod Bewficium SanQie Eccltjisti and then 
avers Notke to die Patron : And no Exceptian taken 
to the Plea, bat IJQfoe upon Notke. 

Pafcb. 6 EU%. Rot. 714, Pafcball verfns Epifnp^ 
Lmtr^ ^are Impedit^ the Ordinary pleads an Exami- 
nation de habilitate^ bmeftate li dohrina ejus ; & prt e9 
quod idem Epifcopus invenit pneff Chrijiopbwrum fore 
criminofum^ ^ de nonfana Do^rina^ ideo recufavity and 
Notice; and even to that general Plea there's no 
Demurrer ; but IJQfue upon Notice. 'Tk no Anfwer, 
that here was no jblemn Judgment upon thk very 
Point : For it doth rather inforce the Authority of the 
PrecedenU. It argues that the Law was taken to be 
fo clear for the V^idity of thk Plea, that no Lawyer 
would venture upon a Demurrer; but rather would 
trujt to a Jury upon the Evidence of Notice. It argues 
it ]b conjtant a Courfe and Method of Pleading in 
thefe Cajes, that none was fo hardy as to dijpute it 

38 E. 3. 2. Perjurius was alledged by the Bijhop in 
the Prefentee, and held to be well enough ; but nothing 
of Manner, Time and Place, nor any Convifilon of it 
mentioned; and yet thk was admitted a good Plea. 

z Rolls 
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2 RoUs Ahridg. Prefintment^ 356. and ]b jays Rollsy It 
jhall be, tho' in a ouit between the Ordinary himjelf 
and another. Dyer 293. 'tis cited Bro» ^are Impedit^ 
ifO. yuftice Rhodes 3 Leon, 100. voached a Cafe in 
30 if. I. oat of a Manofcript of the Lord Catlin^ 
wherein upon a ^are non Admijit^ the Defendant 
pleaded that the Prefentee was Schtfmaticus V Adulter j 
and the Court commanded that he jhould hold to one 
or other of them, for which he faid Adultery from hence 
'tis manifejl, that the Court did not dijlike the Plea for 
the Generality, but the Doablenefs. 
[97] And then It was faid. That after all thefe Precedento 
on this Jide, and many others which might be cited of 
the Uke Generality in other Cafes, 'twill be diihcult to 
Jhow one jingle Injlance or Caje in which this Matter of Thu it the 
general DefeS of Learning was ever pleaded otherwife; Sfl!i^'^* ^ 
or any one Judgment againjl any Bijhop whatever, 
upon fuch a Plea. For, dio' in fome Cafes, which they 
fay are parallel and jimilar, tho' in truth they are not, 
as Criminofus and Schi/maticus hath been adjudged too 
general, yet this Plea of Minime in Literaturafufficiem^ 
ac ea ratione incapax^ as it has always been u^d, with- 
out Alteration of Words, fo has it never yet been 
excepted againjl ; and in thefe Precedents of E, 3. be* 
fore cited hath been thought good, and IJQfue Joined 
thereupon. 

This was the ancient Form of Pleading; and (as all 
thofe ancient Pleas were) founded upon Reafon ; being 
fuch as the fubjefi Matter is capable of. 

In the Caje of a Coroner it is a good Caufe to remove 
him, quiafuit minime idoneus adexequendum offlcium ijiudy 
and no Charee of any particular InfufRciency ajpgned. 
Fit%* Nat* nrev. 163. and there is no Quejlion but 
that 'twould be a good Caufe, and fufflciently certain* 
In a Scire Facias to Repeal, Vacate or Cancel Letters 
Patent for an OfRce in the Law, to fay in Legibus hujus 
Regni Angliae minus fufficient* inJiruSius^ without ajjSgn- 
ing any particular Cafe or Statute that a Man blundered 
at, or was ignorant in. Suppofe an OfRce in the Law, 
to which the King or a private Perfon hath the Nomi- 
nation, and the Court refujes to admit a Man fo named, 
and an Afiion brought for that Refufal, l^c. would it 
not be a moA Plea to fay the Party was minus fufficiens 
in Scientta Leguml^ ea ratione inhabilis\ and particular 
Injlances are Evidences. 

This is in the Negative, like a Non fuit damnifica- 

tUSj 
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tus^ and there yoa never need to /hew how; unlejs 
'twere a particular Incumbrance at the Time of the 
Contrafi : Otherwije 'tis always a good Plea. 

In Non Compos 'tis never Jhewn in particular wherein, 
or what Feats of Frenzy. Non compos implies that he 
had a general Defefi, dijabling him at that Time to do 
an Afi Obligatory and Valid. And that rejembles this ; 
for you need not^ew wherein; but the Particulars are 
Evidence. 
Difiertnce be- The Reafon of the Thing proves the Convenience 
IT" diri^/ *"^ Solidity of the DiJlinSion between Pleading a 
m Affirmative. Negative and AfRrmative. For Injlance in this Caje ; 
the Negative pleaded Implies an entire Denial of juffi- 
dent Learning to qualify him for a Cure of Souls, and 
that jujlifies the Ordinary. And our Law Books are 
full of this Dijlinfiion. Mode and other Circumjlances 
of Quality, Time, and Place, are requijite in Affirmative 
Pleas, none of which are necejjary In Negatives. There 
might be dted infinite Numbers of Cajes to that Purpoje, 
as Maufer^s Cafe, 2 Rep, 4. Broughton^s Caje, 5 Rip. 
24. j(^on and HiU^ 3 Cro, 253. Hutchinfon verjiis Leiv^ 
Joriy 3 Cro. 393. fyfld and Dowfe^ Latch 1 59. And as 
the Foundation of all thoje, is the 40 E, 3. 30. which [9^] 
is the Ground of all thefe, and many more fubjequent 
Authorities to the like Eflfefi. But bejides, there's one 
Modem Caje, 'tis Church verjus Brunjwick^ Sid. 334, 
Bond to pay from Time to Time a Moiety of all Juch 
Monies as from Time to Time he jhould receive ; and 
Payment of a Moiety generally, without jhewing the 
Particulars in certain, was held a good Plea. And the 
Reafon of that Judgment maintains the Rule now con- 
tended for : Which was, becaufe 'tis of what he jhould 
receive from Time to Time : Otherwife if thofe Words 
had been omitted; becaufe in that Cafe there would be 
a jtufflng of the Rolls with a Multiplicity of Particu- 
lars : And the fame Reafon holds in the Cafe at Bar. 

Then 'tis conjiderable, and deferving of a Thought, 
That if Learning be requijite to an Office Temporal, for 
a Slander in which an Adion lies, there thefe very 
Words would bear an A3ion. As to fay of a Judge, or 
the like, the very Words here mentioned, widi Refer- 
ence to his Office, 'twould be deemed Scandalous and 
A3ionable : Now our Law will not allow uncertain, 
doubtful and ambiguous Words to be fo. 
General Plead. Even In Affirmatives our Law allows of general 
log where Pleading, where Particulars would be many : As in 

Bond 
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Bond for Performance of Covenants upon an Appren- allowable even 
tice's Indenture for finding him Meat, Drink, Wajhing, '^ Affinna- 
Lodging and other NeceJJaries, held that invenit Meat, ^*^*'' 
Drink, Wajhing, Lodging, &f alias res necejfarias^ is a 
good Plea, tho* entirely uncertain what or how much. 
And the Reafon is not only, becaufe 'tis in the Words 
of the Covenant, for that Reajbn doth not always hold; 
for many Times you mujl jhew how, and are forced to 
vary from the Words of the Covenant in the Breach ; 
as in Cafe of quiet Enjoyment, Breach muJl alledge 
how and by whom, and under what Title the Man was 
dijiurbed: But there's another Reajbn, becaufe the 
Particulars would be many. 

Cryps verfus Sir Henry Baynton^ 3 Bulftrode'^i, Caje 
fur ajfumpfity That J. S, being a Friend of the De- 
fendant's, and coming to the Plaintiff's Houfe, he fell 
Jick ; the Defendant, in Confideration that the Plaintiff 
would provide for him fuch Necejfaries as he Jhould 
want, he would hene ^ jideliter folvere proinde : The 
Plaintiff jhews that he lay there two Months; that the 
Plaintiff provided him NeceJJaries amounting in Value 
to, b^c. and held good without jhewing the Particulars ; 
to avoid a Multiplicity of Reckonings. So 'tis for a 
Surgeon's or Apothecary's Cure. 

Another Rule in Pleading there is, That a Certainty, The fubjea 
or a Generality in Pleading Jhall be required, according Matter of a 
to the Nature of the fubjeS Matter pleaded. In plead- ^^^^ *'''"" 
ing of Breach of a Statute Law, it's enough to ufe the 
Negative of the Words of fuch Statute, as it is in Cafe 
of a Covenant. And by the fame Reafon in this Cafe, 
where a Statute fays the Bijhop may refufe propter de- 
fe£ium Scientia^ it*s enough to fay in Literatura minus 
fufficiens^ efpecially when 'tis added ac perinde inhahilis, 
fgol Then were urged the Mifchiefs and Inconveniences inconTenien- 
which mujl enfue and follow upon the Conjlrufiion ^^* 
which they would make, that this Plea is uncertain. 
For, their Reafon only can be, as was faid before, 
that the Court may judge if it be fuch a Deficiency of 
Learning as difables to hold a Curacy of Souls. And 
this is the Reafon all their Cafes go upon, and the 
Reafon injijled upon below ; /. e, in effe£{, that they 
mujl try it ; not the Archbijhop. The fame Pretence 
is applicable to any other Defe3 : And 'twill in Confe- 
quence confound J urifdi3ions. 'Twill make an Enlarge- 
ment of the Temporal, and Diminution of the Eccleji- 
ajlical Jurifdifiions ; Tho' both are founded upon the 

fame 




128 The Bijhop of Exeter & oT 

jamc Emgli^ Laws, and of equal Age and Anthority. 
Nor is it any Anjwer wiiidi d^y have aUedgcd asainfl 
thi^ That the Jiid^;incnt at Law b not, diat this ^ddU^ 
jhall have Inftitntion : But that a Writ Jhall go to the 
Mctrofxilitan to reqinre him to admit a fit Perjbn upon 
Mr. Hil/% Prejcntation ; and that if Mr. HodiUr be 
prejented, the Ardibijhop may refbje him as injbflBcicnt; 
and fo the Archbi|hop is /till Judge of the SoflBdency. 
This looks plaii|ible : But they omit or forget the Cod> 
Jeqoence ; that if this Judgment jiand, then if the 
Ardibijhop refiije, the Temporal Courts mufi Judge 
npon another Writ, Whether the Caoje of Refbjal 
were in a Point of Learning whidi they think reqnifite 
(for he mojl not {dead a general Defefi of Learning, 
bat mention Particolars, that they may judge of them) 
this b to jbbjefi even his Grace the Metropolitan to 
their Opinion, in an Affiur within his own Jnrijdifiion 
and Conujance. It is at la/l to enforce the Epijbopal 
Jodges to contradifi their own Opinions ; and to admit 
Per^ns which they think not JoflBciently Learned. Tho^ 
the fiijl Judgment doth not direfily place in HodJiryjtl 
the next will, if the Archbijhop prove of the jame Mind. 
Now this is apparently the Conjeqaence, from the pre- 
tended Reajbn of the Judgment for them. And it b in 
effeS to deny the old Law, that a Defefi of Learning is 
a JufRdent Cauje of Refujal ; and that the Ordinary b 
Judge of that DefeS, and not the Temporal Court. 

And then as to the Cafes objefied. Dyer 254. the 
Bijhop of NorwicV% Caje in a ^are Impedit^ which b 
likewife in 2 RoUs Ahridg, 355. where the Bi/hop pleads, 
that the Prefentee was a common Haunter of Taverns 
and other Places, and Games unlawful, oh quod^ & di- 
verfa alia Crimina conjimilia frad\ the Prejcntee^iV 
CriminofuSy ^ Jic inhabiUsy £^ non idonea ferfona ; and 
this was held an ill Plea : But the Grounds and Rea- 
jbns of that Judgment were not for the Generality of 
the Plea ; but becauje the DefeSs fpedally dedared 
before were not fuffident to make the Prefentee ^ Jic 
CriminofuSy as being not Mala in fcy but prohibita by 
particular Laws under certain Penalties. Nay, the 
Ar^ment they would make from the general Word 
Cnmino/usy will not hold in the Cafe in Quejiion ; but 
b clearly dijiinguijhable from it : Becaufe one fmgle 
Afl, one Crime fpedally fet forth, would difable the 
Man. But in this Cafe Ignorance, that works a Dif- 
ability, mujl not be of any one particular Thing what- 

foever ; 
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OO^ /bever; but a general DefeS of Knowledge. And 
another Reafon againjl their Inference from thefe and 
the like Cafes, is this, they belong to a different Examen^ 
and upon that they require (as was faid before) a dif- 
ferent Pleading. 

The great Caje, and the only one that can be pre- Spece^et Cafe 
tended to come near this, is Speccot*s Cafe, mentioned in 9,^ Schifm an- 
cvery contemporary Report of that Age, as a new Cajc. ^'^^^ 
And a new one it is ; and the Reafons of it arc 
differently reported in divers Books. And in Truth, 
the Reajons of the Judgment do not warrant it, nor 
make it applicable to the Cafe at Bar. 

The Authority of it is Quejlionable : For they agree, 
Schifm or Herejy, which the Judges there take to be all 
one, a Caufe of Refufal ; and others faid, they did not 
know what was Schifmaticus inveteratus : But they did 
not conjider that the Archbijhop might, tho' they did 
not. But perhaps the Ordinary may judge that to be 
Schi/m which is not ; and therefore the Temporal 
Courts are to judge what is Schifm. And in the inforc- 
ing of this Cafe below, they faid the Ordinary is Judge 
only of Matters of Pafi, not if the Pa^ be Schifm ; 
which is fomewhat Jlrange. 

The Reports of that CaJc are 5 Rep, 57. 1 Anderfm 
189, 190. Gold. 36 and 52. and 3 Leon. 198, 199 and 
300. in that Cafe the Bijhop pleaded, that the Prefentee 
was Schifmaticus inveteratus y isf ideo non habilis : U[K)n 
the Validity of this Plea there were divers Arguments ; 
two of the Judges, fays my Lord Anderfin^ were for the 
Plaintiff, and two for the Defendant; and for the 
Dccijion of the Matter, the Opinion of the other was 
ajked, and by the greater Opinion Judgment was given 
pro ^uer^. 

Then were repeated my Lord y/nderfon's Words,y&/. 
189. the Injlances that were urged were, fays he, Cri- 
minofus ^ Perjurus^ but they are Matters triable both by 
Law Spiritual and Temporal ; and the Omenta or how, 
is necejQjary to be Jhewn to determine the Trial : But 
Schifmaticus in the principal Caufe Jhall be tried only 
by the Spiritual Court, and not by the Temporal, as 
that of an Heretick may be generally pleaded. And 
divers Cajes were put to prove General Pleas and IjQTues 
triable at Common Law, and yet fays he Judged pro 

^er'. 

This is my Lord Anderfon^ Opinion of that Cafe ; 
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and whether the Antient Authorities vouched in that 

Caje, do warrant that Judgment mujl be fubmitted. 

Aathority of BeJideSy by our Law, 'tis not any one Opinion, tho* 

Precedents how jadicialiy delivered, that can make or alter the Law. 

CO be eftimated. ^^^^ .^ ^^^ ^^^ ^y .^^ ^^^ inxHti^t than the Reajbn of 

it is con/iderable, and agrees with the Conjlitution and 
Rules of Law. My Lord Vaughan always declared in 
Favour of Reajbn and Authority ; and that in Honour 
of our Law : For the contrary is to fay, 'tis founded 
upon no Reafon. This Judgment was when the Courts 
below were in Struggle with the Ecde^Jlical ; and the 
then High Commijfion Courts Erefied by i Elix. had 
given jbme Provocation ; which, with frequent Prohibi- 
tions, gave Occajions to the Dijputes between the 
Bijhops and the Judges, in the beginning of the Reign [lOl 
of K. yac. I. But admitting the Cafe to be Law, the 
fame is eaJUy dijlinguijhable from this, and founded upon 
different Reafons which cannot govern or influence this. 

'Twas urged flrjl in that Cafe there was fome PojQi- 
bility for the Bijhop to have fet out the Herejy cer- 
tainly and particularly; for all Herefy muJl be founded 
upon fome particular Tenet, that is Repugnant to the 
common received and Orthodox DoSrine : Now in this 
Cafe, fay they, the Herefy ought to be AjQiigned, that 
the Party may Traverfe it, and purge himfelf, and the 
Archbijhop not to be inveigled and obliged to run over 
all the Species of Herejy ; which, fay they, may be 
almojl impojjible : But may have only one particular 
Opinion to Examine, whether the Prefentee did obsti- 
nately maintain it. For if the Temporal Court had 
been of Opinion that fuch Tenet in particular was not 
Herejy, tho' the Ordinary thought it Jo, yet then they 
would have over-ruled the Plea, and not have wrote to 
the Archbijhop at all. This is the fole Caufe of that 
Judgment : And then the Confequence will be as was 
obferved before. But their own Reafon fails in this 
Cafe ; for here the Sufficiency of Learning is TraverJ^ 
able : For as hath been Jhewn it hath often been Tra- 
verfed ; and as to the ea ratione inhahilisy no ObjeSion 
can be to that ; for the old Authorities Cited do warrant, 
nay, require it ; and all Pleas of Special Non efifa£f\ 
as by breaking of a Seal, and the like, are in the fame 
Manner. 

Then bejides, the very Words of the Law of Articuli 
CUri are very much worthy of Conjideration ; it im- 
powers the Bi/hop to refufe a Clerk propter defe^um 
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fcientia iff alias Caufas rationabiUs : Now all thcje 
Cau/es of Refufal, mentioned in their Cafes, come under 
the caufas RationabiUs^ and caufa vaga £^ incerta eft non 
RationabiUs : Now want of Learning is not included by 
Intendment, but by exprefs Words, and therefore need 
not otherwife be jet forth. I take it for granted, that as 
they would have it, the Temporal Judges are to Judge 
what is a reafonable Caufe of Refufal; yet they are not 
to Judge, if Defed of Learning be a Caufe or not : For 
in that the Statute is pojitive. Then if faid to be defi- 
cient in Learning, i^ ea ratione inhabilis^ they had 
nothing to Judge upon: They were only to write to the 
Archbijhop to know if the FaS were true ? If he were 
deficient ? And therefore it need not be fet forth any 
otherwife, than as the Statute exprejjes it. Tho* in that 
Cafe, they fay, there are divers Sorts of Schifms and 
Here/ies in Do3rines on which the Bijhop might warrant 
his Refufal : Yet 'tis not ]b much as once pretended 
there are any Opinions delivered in thofe Cafes, that 
Deficiency of Learning is fubJeS to the fame Rules of 
Pleading. 

Then the Plea is in the Negative, as was Jhewed 
before, which is more than enough to make a good 
Difference : And Negatives in a Bar are always allowed 
to be more general becaufe mojl favoured ; and efpe- 
cially here, where the Matter and Perfon, to which the 
Words are applied, do fufiiciently rejlrain and determine 
the feeming Uncertainty of it. 
IO2J Nothing can be pretended to reduce this to a greater Canons at to 
Certainty but the Canons or the Statute of 1 3 El. cap. Sufficiency of 
1 2. or other Laws of the fame Nature, i Canons of **'«^«"^«- 
King yac. i. made in 1602. and they were made pur- 
fuant to Canons made 1562. by which no Man was to be 
admitted, niji rationem fidei juxta Articulos Religionis in 
Synodo Epffcoporum W Cleri Anno 1562. approbatos 
Latine redder Cy^ eandem Scriptura tejlimonio Corroborare 
pojpt; Can. 3. 4. Conditiones in ordinandis requifif ; this 
\% merely a Negative InjunSion on the Bijhop never to 
confer Orders upon any Man that cannot do this. It is 
not Mandatory upon him to ordain every Man that can 
do this; nor does it any way lejQTen or diminijh the 
Authority or Judgment of the Ordinary in Examination 
of the Fitnefs and Learning requifite. 

So is the Statute of 13 El. the jame induces an Inca- And Sut. 13 
pacity on thofe that Jhall not fubfcribe the Articles : But £^- 
it leaves all Things elfe to the Ecclefiajlical Law. 

Neither 
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Neither the Canon nor the Statute are Derogatory from 
the old Ecclejiajlical Law. They both leave it in Statu 
quo to the Ecdefiajlical Judges. No Man will pretend 
that thefe are a Repeal of the Statute of Articuli CUri: 
So that the Law remained as it did with more Latitude 
indeed to the Bijhop, but not with more Favour to the 
Clerk. 
Objeaion at They objeSed, that here was not convenient Notice 

toNotice »n- ^^ ^^^ Patron, and the ufual Pleading of it is the fame 

Day. 

But furely that's well enough ; and fo was it held by 
all the Judges that favoured their Side in this Ca/e : 
And 'tis apparent, that he had above four Months 
Time to have presented another. Befides, the Judges 
declared below, that if not a convenient Time, it ought 
to have come on their Side. But they admit Notice by 
their Replication, and injijl upon his Orders as an 
Ejloppel to fay that he was Illiterate. 

They pretend. That he is Jlill under the Bijhop's 
Jurifdidion, and that he may deprive him for the jame 
Caufe, if jufflcient, after Injlitution: But that's a great 
Mijlake. For there may be a Caufe of Refufal, which 
is not of Deprivation : For he may become Learned 
that was not ^o. And bejides, the Rule is falfe : After 
InduSion, they would then be difcourjing about Free- 
hold, i^c, A Man may be refufed, becaufe Non compos^ 
but he cannot be deprived for that Cauje, though the 
Bijhop may provide a Curate, ^c. 

As to the Pretence of Jix Months Notice from the 
Time of the Refujal, 'twas never injifled on at the Bar 
in C. B. or B, R, and the Judge who doubted did only 
Jay, he was not fully Jatisfied with the current Opinion 
of the Books. His Doubt arofe upon this. That the 
Caufe of Refufal was not within the Patron's Know- 
ledge. Suppofe the Man had not Epifcopal Orders, but 
pretended to them, and the Patron knew nothing of the 
Matter, Jhould this Prefentation prevent Lapfe ? And 
the rejl were all of another Opinion. And the Books 
are full to this EifeS : For, the Patron ought to prefent 
a Man qualified; otherwife'tis as no Prefentation; and 
then Lapfe in Courfe. Suppofe he had prefented a mere [ 
laicusy 'tis as none. Suppofe he had prefented a Woman 
as idonea perfonOy 'tis as none. And thefe Injlances may 
feem Trivial, but our Books do mention them. 

2 RolFs Abridg. 364. Kelway 49, 59. 34 Hen, 7. 21. 
14 Hen. 7. 21. and Dyer 227. and Sir Symon Degge*s 
Parfon^s Counfellor, Upon 
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Upon the whole, the Quejlion is, whether a Court 
of Law Jhall Repeal the Statute of Articuli CUri? 
Whether the Plea Jhall be adjudged ill, which is in the 
very Words of that Statute ; when the fame Pad was 
never pleaded otherwije? Nay, when it hath been 
pleaded thus oftentimes, and never excepted againjl till 
now? 

Wherefore it was prayed that the Judgment might be 
rcvcrjed. 

On the other Side 'twas argued. That the Bijhop's Argument for 
Plea below was too General, and the Plaintiff's Repli- ?** defendant 
cation good. That his being ordained a Priejl, and a ^^ "^'' 
Licenjed Preacher, is enough. That this is an Anjwer 
to the Allegation of the Minus Literatus; his being a 
Priejl is a kind of Superfedeas to his Examination. 
That there was no Learning requijite to his having a 
Cure of Souls, which was not antecedently neceJQfary to 
his receiving of Orders. That he ought not to be ad- 
mitted into Orders, unlefs he be ajfured of or named to 
fome Curacy : All which Juppofes the Qualifications 
requijite for a Benefice with Cure of Souls. Then it was 
urged, that here was not Notice jufiident : Por 'tis not 
till many Days after the Refujal. Por this might have 
put HeU the Patron beyond the Pojjiibility of making a 
newPrefentation: And in all Pleadings of this Sort, the 
Notice is generally alledged to be the fame Day, or 
within a Day or two at the mojl; That certainly it 
ought to be with convenient Notice. But then it was 
urged. That the Jix Months ought not to be from the 
Death of the lajl Incumbent. If there be a Per/on 
Criminal prefented, which the Patron doth or may 
know, as well as the Bijhop, there the Jix Months mujl 
be from the Death ; but if it be upon a Refufal for a 
Caujc which lies only in the Bijhop's Knowledge, then 
it muJl be only from the Notice; and that Notice ought 
to be Perjbnal. But if the Months incur from the 
Death, the Notice Jhould be in convenient Time ; and 
what that is, the Court muJl Judge. 

Then it was urged from Speccot's Cafe, That this Plea 
is too general and uncertain. That a Temporal Right 
being concerned, the Bijhop ought to have fet forth 
more particularly and dijlinfily the Cauje of his Refu/al, 
8 Rep. 68. the certain CauJe of a Divorce muJl be Jhewn. 
11 Men. 7. 27. 2 Leon, 169. The Ordinary is a Judge 

only 
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Certainty in 
Pleading. 



only of the Matter of FaS, if True : Not if this Matter 
pretended be a Cauje of Refufal. He ought to alledge 
that fo particularly, as to manifcjl it to the Court, in 
which the Suit depends, that 'tis a legal CauJe of Re- 
fufal. He is not a Judge, whether Hodder*% Infufficiency [104 
in any one Point of Learning be a good Caufe of Re- 
fufal : For, if it Jhould be fo, the Temporal Right of 
Patronage would be very precarious. The Court ought 
to have enough before them, whereon to Judge of the 
Caufe, as well as that on IjQfue may be Joined and tried. 
Here 'tis only faid, that he is lefs fufRcient, not that he 
is altogether Illiterate. This will put it in the Power of 
the Ordinary to refufe for want of Knowledge in any 
Learning as he thinks fit, as Mathematicks or Anatomy, 
without which a Man may be well Qualified to be a 
ReSor of a Benefice : And the Confequence of fuch 
Opinion will be much to the Prejudice of Lay Patrons. 
That Certainty in Pleading ought to be encouraged, for 
the Prevention of the Exercife of Arbitrary difcretionary 
Power. That the Wifdom of the Common Law is to 
reduce Things to Jingle Quejlions, that the Determina- 
tion upon them may be plain and certain, and known, 
and the Reafons of fuch Determinations may appear : 
Which cannot well be done, if general Allegations or 
Pleadings be countenanced. For which, and other 
Reafons urged by the Counfel, who argued with the 
Judgment, 'twas prayed that the Judgment might be 
afiirmed. 



Replj fbr 
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Error. 
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It was replied, on Behalf of the Plaintiff in the Writ 
of Error, that the Books were very plain, that the Jix 
Months were to incur from the Death of the Incumbent : 
And then, if there were not Notice in convenient and 
due Time, in order to enable the Patron to prejent 
again, that this ought to come on the other Side. 

That to require Learning in Prefentees to Benefices, 
would promote the Honour of the Church; nay, of the 
Nation in general. That every Man who knew this 
Prefentee and his Ignorance, even as to the Latin 
Tongue, mujl acknowledge, that the Reverend Prelate 
who refufed him, had done worthily and becoming the 
CharaSer of his Order, Family and Perjbn. And there- 
fore 'twas prayed that the Judgment /hould be re verfed; 
and it was reverfed. 



Robert 
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Robert Davis verfus Dr. John Speed. 

WRIT of Error on a Judgment in EjeSment in ufet upon a 
the King's Bench^ for certain Lands in Hamp^ S?l» *** 
Jhire, The Declaration was upon the Demife of /r^»r/V to theHeirt'of 
Cockey : The Verdifi iinds, that fViUiam Home and the Hufl>«id, 
jinne his Wife were feifed of the Lands in Quejlion in ^ <*y»nK *>efo'c 
their Demefne as of- Fee, in Right of the Wife ; that SLcl^ti. 
they made and executed a Deed, Covenanting to Levy 4 Mod. 153. 
a Fine thereof, to the Ufe of the Heirs of the faid SJcin. 351. 
105] frtUiam Home, lawfully begotten and to be begotten 7?^c^V^" 
on the Body of the faid Anne his Wife ; and for De- dia. 
fault of fuch IjQTue, then to the Ufe of the right Heirs of 
the faid William Home for ever \ and a Fine was levied 
accordingly to thefe Ufes; that William and y/nnewtrc 
/eifed prout lex pojiulat ; that they had Ijfue ffllliam 
Home their Son, who died without Ijfue in the Life of 
William and Anne; that jhe died; and William the 
Father and Hujband furvived her ; that then he died 
without IjQfue ; that the LejQTor of the Plaintiff is Sijler 
and Heir of the faid William Home ; that after his 
Death Jhe entered, and was feifed prout Lex pojiulat ; 
that Elizabeth, yohanna and others, were Co-heirs of 
the /aid Anne; that their EJlate and Interejl came by 
mean Conveyances to the Defendant Speed', that he 
was /eijed prout Lex pojiulat ; that the LejQfor of the 
Plaintiff entered, and Oujled the faid Speed, and made 
the Demife in the Declaration ; and that the Plaintiff 
entered and was pojfejQfed, till the Defendant entered 
upon him, and Oujled him : And if it Jhall appear to 
the Court, that the Defendant's Entry was Lawful, 
they find tbe Defendant not Guilty : And if, dffr. Upon 
this fpecial VerdiS, Judgment was given in B, R. for 
the Defendant. 

And now it was argued on theBehalf of the Plaintiff Argument for 
in the Writ of Error, that this Judgment was Errone- Plaintiff in 
ous, and ought to be Reverfed : For that thefe Lands ^^^' 
belonged to the Heirs of the Hujband by Force of this 
Deed and Fine. That this was in the Cafe of an Ufe, 
which was to be conjlrued as much according to the 

Intent 
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Intent of the Parties as a Will. That if by any Con- 
JlruSion that Intent could be fuliilled, it ought. That 
the Intent of the Parties here was plain to give this 
Ejlate to the Hujband and his Heirs ; that Ujes are to 
be governed by Equity, and that therefore the Meaning 
of the Perjbns concerned was to be purjued. That the 
Woman intended to take Nothing herjelf ; nor to re- 
serve any Thing, but to part with the Whole. That 
here was an Ufe by Implication in the Hujband ; tho' 
none could rejtilt back to the Hujband, becaufe he had 
none before : But that in this Cafe, as in that of a Will, 
an Uje might by Implication very well be raijed to the 
Hujband ; and then this might be good by way of 
Remainder after the Death of her Hujband ; or create 
an Ejlate-Tail in him by coupling the Ufe implied to 
him for Life with that to the Heirs of his Body : And 
that if it were not fo, then that it was good as a fpring- 
ing contingent Ufe to the Heirs of the Body of the 
Hujband, &r. and that in the mean Time till that Con- 
tingency happened, the fame was to the Ufe of the 
Wife and her Heirs : And that this ConjlruSion con- 
tradiSed no Rule of Law. That it was no more than 
was allowed in Cafe of a Will, by way of Executory 
Devife, according to Pell and Brown's Cafe in 2 Cro. 
that the Ejlate jhould remain in the Wife and her 
Heirs, during the Life of the Hujband. That this was 
never dejigned to take effefi as an Ufe to be vcjled 
immediately : And it was no more than if the Deed 
had declared the Ufe to be after the Expiration of [106 
twenty Years, or at other future Time, to the Heirs of 
the Body of fVilliam Home; and for Default of fuch 
Ijfuc, to his right Heirs ; and that fuch Time had 
A Perfon happened ; the Ufe would have vejied in the Heirs of 

"P*w« "T^^ his Body, or in his right Heirs, if he had died before 
gency hippent. ^^ Time. That 'tis true, there mujl be a Perfon 

capable of taking at the Time when the Contingency 
happens : And fo there was here, at the Time of his 
Death. That it could never be intended that the Heirs 
jhould take immediately; for that then there was no 
fuch Perjbn in being, there could be no Heirs during his 
Life. That this was like the Cafe of fVebb and Sir 
Cafar Cranmer^ where the Trujl of the Ejlate, during 
the Life of the Duke of Southampton^ was adjudged to 
remain in the Heirs of the Devifor ; the Duke him/elf 
not being capable to take it. That here being no Per- 
fon able to take under this Deed and Fine during the 

Hujband's 
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Hujband's Life, it Jhall be conjlrued to remain as it was 
before, till that Life ends ; and then the UJe ought to 
take effefi : For, otherwi/e, both the Deed and Fine 
are to no Purpofe, they are all in vain ; and the Intent 
of the Parties to it is defeated. And there were cited 
the Lord Paget^s Cafe in i Anderfon^ and WoodUtt and 
Denny^ 2 Crook 439, and i Leon, 256. 

On the other Side it was argued with the Judgment, Argument for 
that this Deed and Fine can raife no Ufe to the Heirs g^"^***"' *" 
of the Hu/band according to the Rules of Law. It ^^^' 
was inJiJled,Thatif Hujband and Wife do levy a Fine 
of the Wife's Land, and no Ufes are declared, or jlich 
Ujes are declared, as are void and can never take eifefi ; 
fuch Fine is to the Ufe of the Wife and her Heirs : 
That in fuch Cafe the EJlate remains as it was ; or if 
the Fine operates any Thing, it Jhall be for the Benefit 
of the Party to whom it did belong before. 

Then it was urged. That this was dejigned to raife 
an Uje immediately to the Heirs of the, ^c* and that 
there was no Perfon capable of taking at the Time of 
levying this Fine : The common Maxim in the Law 
proving it, quod nemo eji hares Fiventis, That the 
Name and Nature of an Heir import a SuccejQTor after 
Death ; that this being dejigned to raife an Ufe ex pra^ 
fentij and no Perfon Deing capable of taking at that 
Time, the fame mujl be void. That this is the Cafe of 
a Deed executed in the Life-time of the Parties : And 
not a Will, where large Allowances are often made in 
Favour of jiippofed Intentions, by Reafon that Perfons 
are often furprifed by Sicknefs, and prefumed to want 
the AJQSJiance of Counfel ; but the Rules of Law are 
always allowed to govern in Conjlrufiion of Deeds. 
Then it was urged, that nothing was ever dejigned 
to the Hufband himfelf by this. That no Words in 
the Deed can favour fuch a Prefumption. That this 
mujl either work as an Ejlate in prefent, or by way 
of remainder : If the latter, then by the known Rules 
of Law, there mujl be a particular Ejlate to fupport it ; 
and fuch particular Ejlate mujl be either exprejfed 
or implied. Here is none exprejfed : And if implied, 
[107J it mujl be in the Wife : And if in her ; then jhe dying 
before the Hujband, her particular Ejlate did determine 
before the Remainder could take Place ; and confe- 
qoently by all the Rules of Law it can never take 
{dace. And no particular Ejlate can be implied, in or 

T for 
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for the Hojband : For that there is nothing faid jhew- 
ing foch Intent, and if the ConJlni3ion of Law be to 
. prevail, then, as was urged before, that is in Favour of 
the Wife. But here it was plahily dejigned to take 
effeS immediately, and therefore void; becau/e there 
was no Perfon in Being capable of taking at the Time 
the EJlate was intended to vejl : And no U/es are to 
be executed by the Statute, which are limited againjl 
the Rules of the Common Law, ChudUigh*% Caje, i 
Rep. 1 29. if the Limitation of an U/c be at this Day 
to A. for Years, and afterwards to the UJe of the Heirs 
or Wife of B. which Jhall be, this is void : Becau/e 
'twould have been void, if limited, in PojQfejQSon, Dyer 
190. the Earl of Bedford's Cafe in Pophaniy 3, 4. and 
82. rejblved in like Manner to be void : Becauje 'twould 
have been Jo in an Ejlate conveyed at Common Law. 
And all that can be objefied is, that then this is all 
void, which is no more than may be pretended upon 
every imperfe3 Conveyance : But here the CaJe is in a 
Court of Law, and the Defendant is a Purchajer who 
hath been thirty Years in Po]]e0ion, tho' that doth not 
appear in the Cafe. 

And it was faid. That as to the Notionof afpringing 
contingent Uje, 'tis hardly intelligible in itjelf ; and by 
no Means applicable to this Cafe : Becaufe here are no 
Words in this Deed, that carry any Relation to a future 
Time or Contingency. And die Objefiion is only this. 
That the Conveyancer was mijlaken in his Judgment ; 
or that the Parties knew not what they meant ; or that 
they meant to create fuch an EJlate, and in fuch a Man- 
ner, as the Law will not allow : And neither of theje 
are Reafons fuffident to prevail for the Reverjing of a 
Judgment given according to the Rules of Law, by 
which Men's Inheritances have all along been governed, 
and upon which many EJhites do now depend. 

'Twas further urged. That the contrary Opinion, 
which muji be advanced to annul this Judgment, would 
render the Law and Men's Conveyances as doubtful 
and uncertain as lajl Wills and Tejlaments ; and fub- 
mit Men's Titles to the Arbitrary Power and Will of 
thofe that Jhall Judge of them. It is to impower them 
to fuppofe Intentions where not exprejfed, and to raife 
Ufes by Implication, where they were never dejigned : 
And in Jhort, 'twill dejlroy all the Difference between 
good and bad Conveyances ; and enable Men to Limit 
UJes and raije EJlates contrary to, and in different 

Man- 
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Manner from what the Law hath hitherto allowed. It 

will render Purchafes more uncertain than they are at 

prejent ; and that's more than enough already. And 

the Conjequence mujl be to produce a Confujlon in 

Property, (^c. wherefore, upon the whole, it was prayed, 

Tliat the Judgment might be affirmed. And it was Judgment 

affirmed accordingly. affirmed. 



[108] Watts & aV verfus Crooke. 

A PPEAL from a Decree in Chancery : The Cafe Diftribudon 
/\ in Jhort was this ; That Peter Crooke and EUza- b,^%^/J^^ 
hethlds Wife, who was Sijler of the half Blood to inteftate*8 * 
George JVatts^ claimed to have an equal Share with Efbte. 
John Watts and Elizabeth Camfield^ who were Brother * ^^^X^' 
and Sijler of the whole Blood to the Deceafed, of his % Vemon 124. 
Perjbnal EJlate ; and a Decree was made in Chancery 
in Favour of Crooke and his Wife. 

It was argued on Behalf of the Appellants, That the Argument for 
half Blood ought to have but a half Share. That in Appeilaatt. 
the Caje of Inheritances the whole Blood was preferred. 
And that, tho' fuch Rule could not govern entirely in 
this Caje, yet it Jhewed which ought to have the Pre- 
ference. That the true Reafon of Dijlribution was Reafon of Dif- 
this. The Law was to give in like Manner, as he might ^*>ution. 
reajbnably be fuppojed willing to have given his EJlate, 
in Cafe he had made a Will, and had not been Jur- 
prijed by a fudden Death ; that every Man was fup- 
pojed to favour his next of Kin ; that the Statute of 
Dijlributions did the fame Thing ; and then that the The whole 
whole Blood was nearer of Kin, becaufe he did partake ^f^ ™^" 
of both the Stocks from whence he came ; that the 
Relation or Kindred in this Cafe entirely came from the 
Parents ; that this was not an Alliance by his own 
Contract, as Marriage, or the like ; that the Inclination 
was fuppofed to arife to them from the Natural Love 
he bore to the Common Ancejlors ; that fuch Inclination 
could never be fuppofed equal, where the Party was 
only of the half Blood. And much to this EffeS; and 
many Arguments drawn from the Civil Law were urged 

in 
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in Favoor of the Appdlant* and Jcvcfal Precedents 
dtedy where it had been jodged jmce the Statute fiv 
die half Blood to have bat a half Share, by ^Rubmrd 
Lbyd, 

On the other Side It was argued. That the half Blood 
is as near a Kin to the Intefiate, as the whole Blood, 

lUfnooa as ^^'^ ought to have an equal Share of the Perfbnal E^ate 
a Km, with the whole Blood ; that the Party mufi be pre/inned 
equally inclined to each Parent ; that the Brodier of 
the hsdf Blood was as mudi a Brother as one of the 
whole ; that the whole Blood was preferaUe in Dejcents, 
but that was only upon account of a Maxim in the 
Law ; whereas here they are equally of Kin ; the whole 
Blood is no more a Brother than the half; in the jame 
Relation there can be no Difference or Degree ; it m^ht 
as well be pretended to have a Difference allowed upon 
the account of Seniority ; that Opinions and Prafiije 
had been with the Decrees ; that this hath been taken 
to be the Law in JFeftminft. HalL Before the Statute, 
'twas held that a Si^er of the half Blood is in equal 
Degree with the whole. Brown ver/us JVood^ AUnis Rap^ 

% Mod. 204. 36. and fo dted in SmitV% Cafe. M^d. Ret. 209. So [iG 

1 V^t^^* "* ^^ ^^-J^ ^^ Aftlhonu and MiUHnmiy 30 March 1671. 

2 VenL 317. before the Lord Keeper Bridgman. fV, M. had by 
Jon. 93. Will devijed all his L^ds in Trujl to pay every Bro- 
ther and Sijler he had living 4X>/. per Annum eadi, and 
he had jeveral Brothers and Sijiers, both of the half and 
whole Blood; the Brothers of the whole Blood did 
oppofe the Payment of the 40/. per Annum to tho/e of 
the half Blood ; but it was adjudged and decreed, that 
they are equally entitled to the ^oL per Annum apiece, 
and enjoyed accordingly. Farmer verjus Lane and 
Najh in Chancery^ 26 O^fob. 1677. declared and adjudged 
by the Lord Chancellor Nottingham^ That the half 
Blood are in equal Degree of Kindred with the whole 
Blood, and ought to have an equal Share of the Perjbnal 

2 Chan. Rq>. Ejlate. The like was in the Cafe of Stapleton and the 
^^' Lord Merion againjl the Lord Sherrard and his Lady, 

314,432,465. ^^ Chancery by Judge IVindhamy 13 yune 1683. the 
Caje was thus : Robert Stapleton had a Sijler of the 
whole Blood, and a Brother and Sijier of the half Blood, 
and died Intejlate : Adminijlration was granted to his 
Wife the Lady Sherrard^ who claimed a Moiety of the 
perjbnal Ejlate by the Cujlom of the Province of Tork^, 
and a Quarter of the other Moiety by Force of the A3 

for 
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for Dijlribution of Intejlates EJlates; and adjudged 
that the Wife Jhould have only one Moiety, and the 
other Moiety to be divided equally between the Brothers 
and Sijlers both of the whole and half Blood. This 
Caoje was Reheard the jeventh of May 1685. ^y ^^ 
Lord Guilford^ upon the Certificate of his Grace the 
Lord Archbijhopy to whom it was referred to certify the 
Cujlom of the Province of Tork ; who certified that the 
Wife Jhall have only a Moiety, and the other Moiety 
Jhall be divided among/l the next of Kindred, and ad- 
judged that the half Blood Jhall have an equal Share 
with the whole, and jb the former Decree was con- 
firmed. 

The fame was adjudged by Mr. Jujiice Charlton^ June 1 Chan. Rep. 
30. 1685. in the Cafe of Pullen and his Wife againjl 3oo. 
Serjeant J in the Court of Chancery, 

The like was, among|l other Things, declared and 
decreed by the Lord jeffryes^ Febr. 19. 1686. in the 
Cafe of the late Lord frinchelfea againjl Norcliff^ and 
Irentworth ; upon which Hearing were prefent and 
ajQiiJling the then Lord Chief Baron Atkynsy and Mr. 
JuJlice Lutwich; and fo was it Nov. 20. 1689. between 
Stephens and Throgmorton in Chancery. 

It hath likewife been held fo in the Ecdejiajiical 
Court; and accordingly adjudged by Sir Richard 
Raynes upon /blemn Argument, by the mojl eminent 
Counfel, both of the Civil and Common Law, in the 
Cafe of James Storey ^ Febr. 26. 1685. and in the Cafe 
of George Howies^ by the fame Judge, upon Jan. i. 
1687. 

Then it was urged. That the Statute of Jac. 2. for 
Reviving and Continuance of feveral ASs of Parliament 
therein mentioned, proves this : For 'tis enaSed, That 
if after the Death of the Father^ any of his Children 
10] Jhall die intejiate without Wife or Children in the 
Life^time of the Mother ^ every Brother and Sijler^ and 
the Reprefentatives of them^ Jhall have an equal Share ; 
and that a Brother of the half Blood is a Brother to the 
Intejiate as well as a Brother of the whole Blood, and 
therefore ought to have Share, and an equal Share with 
the Rejl. And upon Conjideration of all thofe Prece- 
dents, and there being no PraSife againjl it, except that 
of Sir Richard Lloyd*%y it was prayed that the Decree Decree con- 
might be confirmed ; and it was confirmed. firmed. 
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Ulo. 

Ddesa 

% Vcm. lit. 



APPEAL from a Decree of the Lord Chancellor, 
wfaidi over-ruled the Exceptions taken by the 
Appellant, to a Decree made by CommiJ[pooers for 
Charitable Ujes, concerning a Gift by Bijhop Wama^% 
Will; and the Jame was received, and the Parties 
ordered to an/wer. And each Side beii^ heard by their 
Coonjel, the Decree was affirmed. Viit the Sutntes 
concerning Charitable Ujcs and the Delegates; and 
^jutri how they differ ; and whether an Appeal doth not 
lie opon a Sentence by Delegates, as well as on a De- 
cree of Chancery opon a Decree of CommiJQSoners for 
Charitable Ufes ? 



Error ia Par- 
liament from 
J tM^ment ia 
Exchequer 
Chamber. 



Briggs verfus Gierke. 

WRIT of Error on a Judgment in B. R. affirmed 
in the Exchequer-Chambery opon a VerdiS in 
Debt for the E/cape of one Cook ; and none appearing 
for the Plaintiff in the Writ of Error, the Judgment was 
affirmed with the Increafe of Forty Pounds in Cqfls. 

nde the Cafe of ElUfon and Warner^ Aficb. 18 Car. 
2. B. R. 2 KebU 91. Whether a Writ of Error lies hi 
Parliament after Judgment affirmed in the Exchequer- 
Chamber? Or if tha( proceeding in the Exchequer- 
Chamber doth not come in lieu of Error in Parliament, 
according to the Statute of ESz, 
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i] William Bridgman & al* verfus Rowland 
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A WRIT of Error and Petition in Parliament. AffiseofAbw/ 
The Cafe below was thus : William Bridgman q^-^'^q^- r 
brings an A0ize for the Office of chief Clerk for inroU- cie^t for in-* 
ing of Pleas in the Court of King*s Bench; and the rolling Pleas in 
Plaintiff declares that the Office of chief Clerk for in- ^-^ ^^ ^«°> 
rolling of Pleas in the Court of King's Bench^ was Time The Ciife 
out of Mind granted and grantable by the Kings and 
Queens of this Realm ; and that King Charles the 
Second, by Letters Patent under the Great Seal of 
England^ Dated the Second of June in the ilvc and 
twentieth Year of his Reign, (after a Recital that 
Robert Henley and Samuel Wightwick were duly ad- 
mitted to this Office for their Lives) granted this Office 
(upon the Petition of Eliott) to Silas Titus^fo foon as it 
Jhould become void; and that Wightwick was dead, 
and Titus had furrendered his Patent, did, in Conjidera- 
tion of Service done by the Earl of Arlington^ grant this 
Office to the Plaintiff and his Heirs, for the Lives of the 
Earl of ArUngton^ Duke of Grafton and Duchefs of 
Grafton^ and the longer Liver of them, from and after 
the Death, Forfeiture or Surrender of Sir Robert Henley^ 
and that Sir Robert Henley was dead, and that there- 
upon the Plaintiff became jeifed, and was jeijed of the 
Office till the Defendants did dijeije him, i^c. 

The Defendants pleaded that they did not wrong or 
dijfeife the Plaintiff. 

Upon the Trial of this General IjQfue at the Bar of Proceedings 
the Kin^s Bench before the three puifne Judges (the **^**^ '*" ^- ^• 
Chief Jujlice thenjitting near the Defendant's Counjel 
upon a Chair uncovered) the Plaintiff gave in Evidence 
the Letters Patent of 2 June 25 Car. 2. Then it was 
propo/ed by the Counfel for the Defendant, That they 
would prove their Allegation, that the Office was an- 
ciently granted by the Kings and (^eens of England^ as 

was 
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St nfltitf jnntei Jixm ttK jucc Rigbt of Gnmtiiig 

!j:^ ±ac i: -«as ax graMaWr bj the 
UK v?&5 becnctne ^ t!ic Chief Jii|ikc 
jr 3xe X.*3c 3mytL.'?^ ami ^ r jnr.iriif bj Ub. 

TVks or juie :nis> x vas .hem^^Tbat d» Oflkcr [: 
xxr sEal ?!ifiB'3«!7vee9 ?3rtTjaiFiitT only, and had 
aoCBiii^ 17 ic -msn. mt^^ ?*je3s jf sk Ccsvb or Cffiminal 
>£s3es. 'sasiial oae 3.:ik afti Recacds m this Office 
-■CK jt OBc CjibHrr jf 3K daef Jaffke ; that all the 
1Vt3s 17 osTdij j^ KBfive OK Rfistdi m dns Cleik*s 
v^cs. JK ixxcoaf 37 aie Cbnef J^Cioe; aad fron the 

JT^iics's CZczk ; and that coofe- 
3naE 2c ^ijuo b I by the Chief JofHce. 
n5irsiff?SQinLdt«as&e:vBbTdfee Records of 
irr ise ^cacc iX cvc haadred and thirty- 



Otaef J.nfaje>Jodcpc5^ia LCJ t d in gl Ta^ 

Rig. 



i>BiL ix5>w 1: X auciltfd tins* & xiraumhgr^ 
» T£«=j f?\J^y ^^^ iV^^ bi rtf Cmrt ^mtr Lard 
Krw^ XT W^faniittiier* jxhv WiQiaai Soad, ciuf 
jcr smr Ltrri du Xri^ •ir rinu^ijf Puas^ kefir e the 
JCzcj frit ii-; £« kzs 3fi» i F Pirym : ^mizm thifamu Cmrt^ 
^ til /^-ar-sxZ. AC ar^nrBttr m /^x^ Qfi^ ^"^ ^^ 
Ujmdi jfS^^^km FcffteieKf f i. Cti^ym/fua §/ tist 
CmrZy 22 sMPE z^'' i^:/^f ^ iDtS' itfs^tvf <9 ^^v^ thmt 

^jBoJ J€ riixy •OTiT/ rttf^ TrsBT £t.ir r^^ y^ti iSir John 
Fcrtejcoe .i^ i# Orir-" j^f£jf^ -r«i ti^ O^a doth ra- 

tee J aid Chief j7xnV/ dxh ^cefz the faid fmrremder^ and 
dsti tkef^au IXai grjmt ske-^nJ Ojke t» tbejaid WiUiani 
Brome, whs is frefemtn Admitted imts Mjmid Office fir 
bis Lift^ aMdfaarm Accxrdxmgij. 

Mich. I £. 4. Rm^ 51. Upon Brsm^s Surrender to 
Sir Jshm Afarkbmm then Chief Jajtice, the Chief Jafbce 
grants it to Mr. Ssmde^ who is ailmiffrd for Life, and 
jwom. ^ 

ACck. 
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Mich, 8 £. 4. Rot, 26. 1467. Upon the Surrender 
of IVtlUam Sonde to the faid Sir John Markham then 
Chief Jujlice, he grants it to Reginald Sonde ^ who is ad- 
mitted and jwom. 

Reginald Sonde enjoyed this OfBce till the Time of 
Henry the Seventh, and then Bray came in, and was 
Clerk till the 13 H, 7. and then came in Roper, 

Hill, 9 H. 8. Rot, 3. Anno 1518. Upon the Surrender 
of this Place to Sir John Fineux Chief Jujlice, by John 
Roper^ the Chief Jujlice grants the OfBce to Sir John 
Roper and IVilliam Roper^ who are admitted for their 
Lives and jwom. 

Hill, 1 (f 2 E, 6, Anno 1547. Upon the Surrender 
of William Roper (Sir John being then dead) to Sir 
Richard Lijler then Chief Jujlice, he grants the OfBce 
to IVilliam Roper and Rute Heywoody and they are ad- 
mitted and jwom. 

Hill. 15 El, 1573. Upon the Surrender of William 
Roper {Heywood being dead) to Sir Robert Catlin then 
Chief Jujlice, he granted this OfBce to John Roper ^TiA 
Thomas Roper for their Lives, and they are admitted and 
fwom. 
113] Mich, 14 Jac. I. Rot, 2, Anno 1616. Upon the Sur- 
render of John Roper {Thomas being dead) to Sir Henry 
Montague then Chief Jujlice, he grants the OfBce to 
Robert Heath and Robert Shute for their Lives, who are 
admitted and fwom thereupon. 

Hill, 18 Jac, I. 1620. Shute \y^\ng dead, upon Sir 
Robert Heath*% Surrender to Sir James Leigh then Chief 
Jujlice, he grants the OfBce to Sir Robert Heath and 
George Paid for their Lives, and they are jwom and ad- 
mitted in Court. 

Mich. 5 Car, I. Upon the Surrender of Sir Robert 
Heath and Sir George Paul to Sir Nicholas Hide then 
Chief Jujlice, he grants it to Robert Henley and Samuel 
Wightwick for their Lives, and they are admitted and 
jwom. 

Trin, 1654. Upon fVlghtwick^s Surrender to H. Roll 
then Chief Jujlice {Henley being then under Sequejlra- 
tion) the Chief Jujlice grants it to Sam, JVightwick and 
to Robert Henley Junior for their Lives, and they are 
admitted and jworn. 

Mich, 12 Car. 2. Upon the Surrender of Samuel 
IVightwick and Robert Henley to Sir Robert Fojler then 
Chief Jujlice, he grants it to Henley and JVightwick for 
their Lives, and they are jworn. PVightwick died foon 

U after 
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The Qerk of 
the Crown in 
the King*8 
Bench, and his 
Office and 
Duty. 

The Protho- 
notaiy there, 
and hit Oflke. 



TheCoftot 
Brevium. 



after, and Sir Robert Henley enjoy'd it ander that Grant 
32 Years. 

And it was obferved on Behalf of the Defendant, 
That in all thefe Records produced and read in Court, 
after the Mention of the Surrender. to the Chief Jujlice, 
there are theje Words, To whom of Right it doth belong 
to grant that Office whenfoever it Jhall be void. 

It was then further injijled on and proved. That there 
are, in the Nature of Clerks, three conjiderable Officers 
of the Court of King's Bench : The firjl and chiefejl is 
the Clerk of the Crown, called jbmetimes Coronator V 
Attornat* Domini Regis^ Vc. his Bujinefs is to draw all 
Indifiments, Informations, ^c. in Pleas of the Crown. 
This Officer being the chief Clerk in Court, is always 
made by Patent under the Great Seal. The jecond 
Officer is this, the Prothonotary or chief Clerk for 
inroUing Pleas between Party and Party in Civil 
Matters : He and his Under-Clerks do inroll all Decla- 
rations, Pleadings, ^c. in Civil Caufes, especially where 
the Proceedings are by Bill. This Clerk files in his 
Office all Bills, Declarations, &c. and all the Writs of 
this Court in Civil Matters, are made by him and his 
Under-Clerks, and tejled by the Chief Jujlice. And he 
hath the Cujlody of all Returns of Elegits^ Executions^ 
Scire Facias* s^ and the filing of all Bills; every of which 
are, in the Eye and Judgment of the Law, in the Hands 
of the Chief Jujlice, whofe Clerk this Officer is. 

The third is the Cufios Brevium^ who keeps all the 
Rolls and Records of Judgments in this Court ; which 
are alfo faid to be in the Cujlody of the Chief Jujlice : 
And this Office, when void, is in his Gift and Difpofal. 

It was further Jhewn on the Behalf of the Defendants, [l 
That in the Statute of E. 6. againji the Sale of Offices, 
there is a Saho to the two Chief Jujlices and Judges of 
AJJize, to difpofe of the Offices in their Difpojltion, as 
they ufed formerly. And ever Jince that Statute, thefe 
two Offices of chief Clerk to inroll the Pleas, ^r., and 
the Cu^os Brevium^ have without Controul been dijpojed 
by the Chief Jujlice of the Court of King's Bench, And 
it is alfo objerved. That in the Grant of this Office to 
Mr. Bridgman the Plaintiff*, it is recited that Henley and 
Wightwick were debito mode admitted to this Office, 
and yet they never had any Grant from the Crown, nor 
any other Grant, except that from the Chief Jujlice 
before mentioned. Then 
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Then to prove the Defendant's Title to the Office, 
the Grant of the now Chief Jujlice to them for their 
Lives, was produced, and read, and proved, and that 
they were admitted and jwom. 

To anfwer all this Evidence, there was produced the Evidence below 
Copy of an AS of Parliament which was made in 1 5 £. ^®' Plaintiff in 
3. to this EfFeS: // n confented^ that if any of the Offices ^°'" 
aforefaid (which are other great Offices mentioned in the 
AS) or the Controller or chief Clerk in the Common 
Bench or King's Bench, by Death or other Cafe he oujled 
of their Office^ the King^ with the Confent of the great 
Meny i^c.y Jhall put another fit P erf on in fuch Office. 
From whence the PlaintUTs Counjel would have in- 
ferred, That the King had a Right to grant this Office; 
and that this AS was declaratory of Juch his Right ; 
and that all the Grants from the Chief Jujlices ever jince 
that AS, were but Ufurpations on the Crown ; and that 
no Ujage of granting it by the Chief Jujlices could pre- 
vail againjl the King's Right. 

To this it was replied, That the AS was repealed, as Reply below 
did appear by the Record itfelf, as well as by their own for Defendant 
Copy produced. And for a further Anjwer, 'twas Jaid, *** "**'* 
That the Office in Quejlion was not the Office men- 
tioned in that AS; for that AS mentions the chief 
Clerk of the King's Benchy which is the Clerk of the 
Crown ; and Jo called in the 2 if. 4. the Statute againfl 
Extortion. And he is in Reality the chief Clerk in that 
Court, and hath Precedency of this Officer both in 
Court and eljewhere. And that this Officer is not called 
chief Clerk in the King's Benchy altho' he is the Chief 
for inroUing of Pleas Civil in that Court. And the 
conjlant Ufage explains the Meaning of that AS. And 
that the Officer called the chief Clerk was meant to be 
the Clerk of the Crown; for that that Office hath been 
always granted by Letters Patent, according to that 
AS : And the Office in Quejlion was never enjoyed one 
Day by Virtue of a Grant from the Crown. 

The Defendants did further injijl. That it was a 
Scandalous Imputation upon all thofe Chief Jujlices, 
who were Perjbns of Probity and Virtue, and had clear 
Reputations, to Jurmife that they impofed and ujurped 
upon the Crown, as they mujl all have done, if the 
I5I Right of granting this Place be in the King : And Sir 
R^ert Heathy that was the King's Attorney, took a 
Grant of the Office in Quejlion from the Chief Jujlice ; 

and 
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and upon his Adn ii tt a n cg, the Riglit of die Chief Jap* 
tkc to gnmt it is affirmed opoo Record. 

Then all this Evidence 00 faoch Sides being given, 
and the fame being jtrong en the Defendants Behalf; 
the Court propo/cd to the Plaintiff^s Coonjel to be 
Non/bit : \\liich they would not ; but prayed the 
Coort to direfi die Jory, jbme of diem ^ying that they 
would take another Conrje. And then the Court did 
briefly fom op the fame, and particnlarly the ETidenoe 
of the AS. 15 £.3. and what was urged firom it by the 
Pbindff, and the Anfwers nnie thmto, and left the 
Matter to the Jory opm the whole. The Jury with- 
drew, and after jbme Time gave a VerdiS for die De- 
fendants. 

KnofE«esK Upon this Verdifi, the Coimfel for the Plaintiff 
^"'^^ P'^y^ Leave to bring in a Bill of Exceptions; and 

produced in Coort, and tendered to the three Jodges to 
be jealed, a Parchment Writing in Form of Jach a 
Bill ; in which, after a Recital of the Declaration and 
Ijfae in die Caoje, 'tis alledged. That the Pbintiff's 
Coonjel produced in Evidence die Grant of die Office 
to die Plaintiff; and that they jhewcd to the Coort and 
Jory, that the Office is of die Grant of the Crown : 
And that to make oot the Right of King Charles the 
Second to grant this Office to the Plaintiff, they gave in 
Evidence the 15 £. 3. which in the Bill is ^t oot 
at large (and is in Sobfiance as is before Jet forth.) 
And 'tis forther alledged in the Bill, That the JofUces 
refbjed to allow, admit aiid receive the Allegations and 
Matters given in Evidence as foffident to prove the 
Plaintiff's Tide to this Office, by Reajbn whereof the 
Jory foond. That the Defendant did not dijg|eije the 
Pbdntiff ; and prays that the Jojliccs woold pot their 
Seals to it, according to die Statote of R^ejhmin/ier 2. 
cap. 31. 

ReftdU hj the The JoJBccs opon reading tins Bfll did refnje to 

Co«t,ad 5^ ^ 

wiiT. 

I . Becaofe 'tb afierted therein. That the Plaintiff^s 
CoonJU did Jhew diat thb Office was of die Gift and 
Grant of the King, wfaenjbever it Jhoold be void; 
whereas there was no fodi Evidence to Jhew any foch 
R^t in the King offered, or pretended to, faefides the 
Patent in QoeJHon and die Afi of £. 3. 2. That 
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2. That the Judges refujed to allow, admit and re- 
ceive the Allegations and Matters given in Evidence for 
the Plaintiff as jtifflcient to maintain his Title ; whereas 
they were given in Evidence and considered ; and if it 
be meant as a jtifflcient Evidence to controul and over- 
rule all other*, that doth not belong to the Court in 
Trials to determine, unlefs referred to them upon De- 
murrer to Evidence, but is the proper Bujinejs of the 
Jury : And if the Party be aggrieved, the Remedy is 
an Attaint. Nor can it be pretended that the Defen- 
dant's Evidence was admitted to over-rule the Record 
)J produced : Becaufe no Objedion was made to the De- 
fendant's Evidence at the Trial ; and the fame was all 
given before the Record of 1 5 £. 3. was produced ; and 
conjequently the Jury mujl conjlder the Force of it; for 
Evidence on both Sides being given by the Law of 
England^ the Decijlon of the Right belongs to the Jury; 
And the AS of E. 3. being repealed, 'tis no Matter of 
Law, but the mojl which could be made of it was, that 
it was Evidence, which muJl be left to the Jury, together 
with the Defendant's Evidence. But no Bill of Excep- 
tion will lie in jtich a Cafe by the Statute, when the 
Evidence given is admitted as Evidence, and left to a 
Jury ; and where no Oppojition was made to the De- 
fendant's Evidence, as here in this Cafe: And there- 
fore in this Cafe a Bill of Exception could not be 
warrantable, becaufe the Plaintiff's Evidence was not 
refufed or over-ruled ; nor was the Defendant's Evidence 
fit to be reje3ed, or fo much as oppofed by the Plaintiff. 
And as to the Allegations made by the Counfel, and 
not proved, thofe never could be an Exception. And 
for thefe and other Reafons the Judges refufed to Seal 
their Bill. 

Upon this a Writ of Error is brought, and a Petition Error in Par- 
was exhibited to the Lords Spiritual and Temporal in liannent, and 
Parliament AJJembled, in the Name of the Lsidy IfaMIa "„^g°",hc 
DuchefsofGr^z/7^«, and ff^iiliam Bridgman her Trujice^ Record imper- 
Jhewing that King Charles the Second granted the ^^^ 
Office in Quejlion to ff^. B, for the Lives of Henry 
Earl of Arlington^ Henry Duke of Grafton^ and of the 
Petitioner the Lady Ifabella^ in Trujl for the Duke, his 
Executors and Adminijlrators, to commence after the 
Death of Sir Robert Henley; that upon the Death of Sir 
Robert Henlyy the Petitioner by Virtue of the faid 
Grant was well entitled to the faid Office ; but was in- 
terrupted 
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i3k Profits by Rmuland Holt^ 
Chief Jaflice HoU^ and by 
pretended to be admitted 
fem the Chief Jnjlke; that 
brought for the faid Office, 
~ die Pctitiooen Conn/el in- 
proving the King to 
the Jaid Office, which the 
to be fnflBdent to prove the 
famt. That the Petitioner's 
i3k Benefit of a BiU therein 
ieiied by die Judges according to 
*s Coni^ reljing upon the 
Lkki Ad cc Pjc^anacas fiiSdcnt Proof of the King's 
Rk^ <^*^ lcm»ei a Bdl of Exceptions before Jo<^;- 
anc z£ QK A^ne. viaidi dv Judges upon the Trial 
Uji Sier vcws SeiL yrt viKn tendered to them in 
Cc^Bt htisre JaopneflU vosld not Seal the Jame 
Jasj^siesfi vxs entered againfl the Peti- 
's T:irje is :^ A&ae br Defank of the Judges not 
d K&bn^: the ^^di BiU, according to the 
^=rr j« diKT v>5ce by Lav; mb e ieby they are hin- 
d frcn suLkxi^ tiv Matter cf the pud Bill Part of 
the Record c< tbe oii Jni^acnt now brought and de- 
pe&iin^ hei:<re ycvr LcrdAupSi^ vpm a Writ of Error in 
ParliascfC tVc 7>rre?pi^ die pud Judgment in the [ll7j 
AjEre; ani v? arv prednied from having the full 
Bocf.: c^f the Law br the Usd Writ of Error, to ex- 
a:nir«« rrverjc and ancsl the piii Judgment : Where- 
in: e the PetitKVKfs prayed that their Lord/hips would 
be plcajed to order the pud Jndges, or jome of them, to 
Seal the piid Bill of bixoepdoos, to the End the piid 
Cajie might as by Law it ooght ) come entirely before 
their LorJbbips for Jodgrnent, Cf c 

Upon reading this Petition, ^twas ordered that the 
Lord Chief JujtKe« xoki the reft of die Judges of the 
Court c^ Ki^Kr^s Ert^'t^ (honld have Copies of the Peti- 
tion, and put in their Anjwer thereunto in Writing 

OQ .... 



At the Day apfeinted, diere was delivered an An> 
JWer in theje or the like Words : 

Thf J^'Trrr zf William Dolben, Wflliam Gregory 
end Giles Eyre, K%lghu^ three tf their Majefties 

yufiices 
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yujlices ajjigned to hold Pleas in their Court of 
King's Bench at Wejlminjler, to the Petition of the 
moji Noble Ijabella Duchefs of Grafton, and Wil- 
liam Bridgman, exhibited by them to your Lordjhips, 

THESE Refpondents, by Protejlation, not owning The Anfwer 
or allowing any of the Matters of the Petition ^^J^^^ ^^c% 
to be True, as they are therein alledged, and.Javing to oftheiung*« 
themjelves the Benefit of all the Jeveral Statutes herein- Bench. 
after mentioned, and all the Right they have, as Mem- 
bers of the Body of the Commons of England^ to defend 
themjelves upon any Trial that may be brought againjl 
them, for any Thing done contrary to their Duty, as 
Judges, according to the due Courje of the Common 
Law, (which Right they hold themjelves obliged to in- 
jijl upon, in Anjwer to the jaid Petition) think them- 

elves bound to jhew, and offer to your Lordjhips* Con- 

ideration. 

That the Petition is a Complaint againjl them for 
refujlng to Seal a pretended Bill of Exceptions, con- 
trary to a Statute in that Behalf, as the Petition pre- 
tends, without jetting forth the Tenor of the jaid Statute, 
or what that pretended Bill was ; whereas that Statute 
is the Statute of Wejlminfter 2. cap. 3 1 . and doth enaS, 
That if any impleaded before any Jujlices, doth offer 
an Exception, and prays the Jujlices to allow the fame, 
and they refuje jb to do, the Party offering the Excep- 
tion, is thereby to write it, and prays the Jujlices to 
Seal it, which they, or one of them, are thereby enjoined 
to do : So that if the pretended Bill was duly tendered 
to theje Respondents, and was juch as they were bound 
to Seal, theje Refpondents are anfwerable only for it 
by the Courje of the Common Law, in an Adion to be 
brought on that Statute, which ought to be tried by a 
Jury of Twelve honejl and lawful Men of England^ by 
the Courfe of the Common Law, and not in any other 
Manner. 
n And the Refpondents further jhew, and humbly offer 
to your Lordjhips' Conjlderation, That the Petition is 
a Complaint in the Nature of an Original Suit, charging 
thofe Refpondents with a Crime of a ver}' high Nature; 
in afiing contrary to the Duty of their Office, and fo 
altogether improper for your Lordjhips' Examination or 
Conjlderation, not being any more triable by your Lord- 
jhips than every Information or A3ion for Breach of 
any Statute Law is; all which Matters are by the 

Common 
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Ccfmnoo Law, and JofBcr of die load, of Conmion 
Right to be tried by a Jury. 

And the Pctxtioa is wfaoQj of a nev Xatnre, and 
without any Example or Precedent, being to c om p e l 
Judges, who are by the Law of the Land to a& accord- 
ing to their own Judgments, without any Confiiaint or 
Compayion wiiatjoerer; and tr en ch e s npon aQ Mens 
Rights and Libmics, tending manife^y to d^roy all 
Triab by Jory. 

And it is further manife/l. That this Complaint is 
utterly improper for your Lordjhips Examination, for 
that your Lordjhips cannot apply the proper and only 
Remedy which the Law hath given die Party in dik 
Ca/e, which is by awarding Damages to the Party in- 
jured (if any Injury be done) for theje are only to be 
ajjejjcd by a Jury. And they, theje Refpondents, are 
Jo far from apprehending they have done any Wrong 
to the Petitioners in this Matter, that they humUy offer, 
with your Lord/hips Leave, to wave any Privilege they 
have as AJJiJbints to this Honourable Hou/e, and ap- 
pear Gratis to any Suit that jhall be brought again/l 
them in IVeftmlnJler-haHy touching the Matter com- 
plained of in the Pedtion. 

And they further, with all Humility offer to your 
Lordjhips' Conjideration, That as they are Judges, they 
are under the jblenm Obligation of an Oadi to do Juf- 
tice (without rejpefi of Perjbns) and are to be fuppojed 
to have afied in this Matter with and under a due Re- 
gard to that jacred Obligadon : And therefore to im- 
poje any Thing contrary upon them, may endanger the 
Breaking of it, which they humbly believe your Lord- 
jhips will be tender of. 

And they further humbly Jhew to your Lordjhips, 
That by a Statute made in the 25th of E. 3. cap. 4. it 
is enafiedy That from thenceforth none Jhall be taken 
by Petition or Suggejlion to the King, or his Council, 
unlejs by Indi3ment or Prejentment of good and lawful 
People of the Neighbourhood, or by Procejs by Writ 
Original at Common Law ; and that none Jhall be put 
out of his Franchije or Freehold, but by the Courje of 
the Common Law. And by another Statute in the 
28th of E. 3. cap, 3. ft is exprejly provided that no 
Man Jhall be put out of his Lands and Tenements, nor 
imprijbned or dijlnherited but by due Procejs of Law. 
And by another Statute made in the 42 E, 3. cap. 3. it 
is enaded. That no Man Jhall be put to anjwer with- 
out 
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out Prejcntmcnt before Jujlices, or Matter of Record 
on due Procefs and Original Writ, according to the old 
Law of the Land. 
)J And the Respondents further fay. That inafmuch as 
the Petition is a Complaint, in the Nature of an Ori- 
ginal Cauje for a fuppofed Breach of an A£{ of Parlia- 
ment ; which Breach (if any be) is only Examinable 
and Triable by the Courje of the Common Law, and 
cannot be jb in any other Manner ; and is in the Ex- 
ample of it Dangerous to the Rights and Liberties of 
all Men, and tends to the Subverjion of all Trials by 
Juries, thefe Respondents conceive themfelves bound in 
Duty (with regard to their Offices, and in Confcience 
to the Oaths they have taken) to crave the Benefit of 
defending themjelves touching the Matter complained 
of in the Petition, by the due and known Courje of the 
Common Law ; and to rely upon the aforejaid Statutes, 
and the Common Right they have of Free-born People 
of England^ in Bar of the Petitioners any further Pro- 
ceeding upon the faid Petition, and humbly pray to be 
di/mijjed from the fame. 

Then it was after Debate ordered. That Counfel be 
heard at the Bar of the Hou/e on the faid Petition. 

And afterwards upon the Day appointed for the Argument for 
Hearing of Counfel, it was injijled on, in the Behalf of f^ ^V^pJ^T' 
the Petitioners, That here was a Right, and a Right tiffs in Erw. 
proved, and no ways to come at it but this ; that if a 
Bill of Exceptions be tendered and refufed, this Houfe 
can command them to do it; that this Proceeding of 
the Judges is to jlifle the Matter of Law ; the Writ 
upon the Statute mujl be returnable here, and cannot 
be otherwife ; that this follows the Judgment into Par- 
liament ; that this Houfe is to Judge of every Thing 
belonging to that Judgment ; that if this cannot be 
done, there will be a Failure of Jujlice ; that there have 
been Writs of Error upon Judgments, with the Bill of 
Exceptions annexed ; that Damages to be recovered in 
an Afiion, gives no Reparation for the Office ; that the 
Afiion mujt be brought before the Judges, and fo it 
mu/l be a Dance in a Circle ; that as to the Judges 
Oaths, the Jujlices of Peace are upon their Oaths, and 
yet they may be committed ; that this is not fit for a 
Jury to try. Whether the Judges have done well or ill 
in rcfofmg to Seal this Bill of Exceptions : This Re- ** 

X fufal 
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fujal is the Way to keep the Law within the Bounds 
or Walls of JVe/iminJler-hall^ and effeSually to pre- 
vent its ever coming hither ; that this was not a Com- 
plaint of the Judges ; that as yet they would not accufe 
them of a Crime, they only pA&^fac ho(i W vive ; that 
the Court of Kin^s Bench below doth the fame Thing 
to the Judges in Ireland \ they command others, and 
ought to be commanded ; that they themjelves jend 
Mandatory Writs, as the Cafes are in Tehert* and Cro, 
Car, That the Lords had directed the Judges in many 
Things ; and fo they did in jfeffery Stanton^s Cafe ; 
that by Command under the Frivy Seal Things have 
been done, which otherwife would not ; and my Lord 
Shaftfl>ury was remanded to the Tower upon the Au- 
thority of that Cafe, 15 £. 3. the Statute fays that the 
Peers Jhall Examine ; for by great Men are meant the 
Peers. 

Then were urged certain Cafes, where the Lords had [l2C 
commanded the Chancery to proceed fpeedily, and to 
give Judgment, l^c. Earl of Radnor^ % Cafe : Engle^ 
field and Englefield^ and other like Cafes were quoted ; 
and from thence they argued the Power of the Lords to 
command the Judges to do the Thing dejired. 



Argument 
againft the 
Petition. 
-Where a BiU 
of Exceptions 
is to be allowed. 



'Twas argued on the other Side againjl the Petition 
to this EfFea, That this was a Caufe of great Confe- 
quence, in refpeS of the Perfons concerned, as alfo of 
the fubjefi Matter : It being the Complaint of a Noble 
Peerefs againjl three of the Judges, before whom Jhc 
was lately a Suitor ; and concerning the Jurifdi3ioQ of 
this Houfe ; that this Petition was the mojl Artificial 
which could be contrived to hinder the Jujlice of the 
Law, and to procure a Determination in Prejudice of 
two hundred and thirty-five Years Enjoyment ; that it is 
dejigned to get a Caufe to be heard and adjudged on a 
Writ of Error by the Evidence on one Side only, or 
rather by that which was no Evidence at all, if the 
Copy produced at the Trial was true : For now upon 
the Return of what they defire, nothing of the De- 
fendant's Evidence would or could appear. When a 
Bill of Exceptions is formed upon the Statute, it ought 
to be upon fome Point of Law, either in admitting or 
denying of Evidence, or a Challenge, or fome Matter 
of Law arijing upon FaS not denied, in which either 
Party is over-ruleid by the Court If fuch Bill be ten- 
dered, and the Exceptions in it are truly Jlated, then 

the 
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the Judges ought to fet their Seal in Tejlimony that 
juch Exceptions were taken at the Trial : But if the 
Bill contain Matters falje or untruly Jlated, or Matters 
wherein they were not over-ruled, then they were not 
obliged to affix the Seal ; for that would be to com- 
mand them to attejl a Faljlty. A Bill is not to draw 
the whole Matter into Examination again : 'Tis only 
for a jingle Point ; and the Truth of it can never be 
doubted after the Bill is fealed ; for the adverje Party 
is concluded from averring the Contrary, or jtipplying 
an OmiJIion in it. 

' This Bill was without Foundation ; the Plaintiff was 
not over-ruled in any one Point of Law. 'Tis true, the 
Counjel dejired the Opinion of the Court after all the 
Defendant's Evidence had been heard, concerning their 
Record ; and the Judges did declare, that they thought 
it did not extend to the Office in Quejlion, but to the 
Clerk of the Crown, who is the chief Clerk in Court, 
and hath Precedency. And the Grant of that Office 
by the King, both before and Jlnce that juppojed Afi, 
proves that to be meant, and not the Office in Quejlion, 
which hath always been granted by the Chief Jujlice ; 
and this was afterwards left to the Jury. Here was no 
Cau/e for a Bill of Exceptions, the Judges, at the 
Counjels Dejlre, gave their Opinion upon the Thing, 
but did not over-rule them ; for that the AS. being re- 
pealed could make no Point of Law, but only be Evi- 
dence for the Jury to conjlder. 

Befides, this Afi, tho' repealed, is inferted in the Bill 
as an A8. in Force ; and if an A& be jet out, and no 
Repeal appears, it mujl be underjlood to be in Force ; 
and if the Bill had been fealed, it mujl have been taken 
as in Force, and the Defendants could not here upon the 
Writ of Error have jhewn the Repeal, which was in the 
17 £. 3. and appeared jb upon the Evidence ; from 
whence 'twas inferred, That this Bill was too Artificial. 
If any Point of Law had arijen upon the whole Evidence 
(and a particular Point there was none) the whole ought 
to have been injerted in the Bill, or at leajl all that 
which concerned that Matter. 

If this jhould be allowed, 'twould be in the Power of 
any Counjel to dejlroy any VerdiS ; as in Caje of a 
Title by Dejcent from Father to Son, and a WiU of the 
Father had been produced and proved at the Trial, and 
a Bill had been jealed, only jhewing the Seijin and De- 
jcent, the Son mujl prevail, tho* he had no Title. This 

is 
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is enough to Jhewthat the Judges are not obliged; nay, 
are obliged not to jeal this Bill. 

Then it was argued. That the prefent Complaint is 
beneath the Honour, and bejides the Jurijdi3ion of the 
Houfe of Peers; that this was a Complaint of a Default 
in the Judges, which cannot be tried in this Place; that 
Magna Charta was made for them as well as for others; 
that if they offend againjl any Rule of the Common 
Law, or particular Statute, whether in their Perjbnal 
Behaviour, or as Judges, they are triable only by their 
Peers ; that Peers are only juch qui pari conditione V 
lege vivunt; that the Crown and Conjlitution of England 
had ]b far exalted their Lordjhips in their State and 
Condition, that 'tis beneath them to judge or try Com- 
moners ; that all Powers and Privileges in this King- 
dom, even the highejl, are circumjcrib'd by the Law, 
and have their Limits : That this is a Complaint of a 
great Crime in the Judges, a Breach of their Oaths,4md 
with the Injlnuation of Partiality to one of themjelves ; 
which, if true, incurs Lojs of their Offices, and Forfei- 
ture of their EJlates by Pine, and of their Liberty by 
Imprifonment; and all this to the King; bejides Da- 
mages to the Party grieved ; and therefore it concerns 
them to have the Benefit of the Law. 

That this comes not regularly into the Houfe ; 'tis 
not any Matter of Advice to the King, nor of Privilege, 
nor of Contempt to this Court, becauje the Matter com- 
plained of was before any Judgment below, or any 
Jurijdi3ion could be attached here, by Pretence of the 
Writ of Error. 'Tis brought hither by way of Com- 
plaint for a juppofed Mijcarriage in fVe/hnin/ier-'hall^ in 
a private Cauje between Bridgman and Holt^ two Com- 
moners : It prejumes the Loirds to be proper Judges in 
the firjl Injlance, for the hearing and punijhing of all 
Offences committed by the Judges, and that in a Sum- 
mary way upon a Petition, and without that due Pro- 
cefs of Law, which is ejlablijhed under our Govern- 
ment. 

Either this Refufal is punijhable, or not ; If not, the [ 
Petition ought to be rejected : If it be, 'tis either by the 
Common Law, or by Afi of Parlianient ; but neither 
do warrant this Prafiije of Petitioning. And the old 
Law is that, which pajl Ages have approved, and that 
by which Jujlice is to be adminijlered ; and what/oever 
is done byway of Judgment in a different Manner than 
the Law allows, is againjl that Law. The 
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The Proceeding in this Manner is againjl the Con- 
sent of the Rejpondents, for they have pleaded to the 
JurifdiSion of this Houfe as to this Matter, Vc. and 
therefore it differs from all Cafes, where the Parties 
concerned have anjwered the Complaint, and thereby 
Jbbmitted the jame to an Examination : And this will 
prevent the Force of many Precedents which may be 
cited on this Occajion. Some Perjbns perhaps have 
from a Confidence of Succejs, or from a jlavijh Pear, or 
private Policy, forborne to Quejlion the Power of their 
Superiors; but the Judges mujl betray their Reputation 
and their Knowledge of the Laws, if they Jhould own 
a Juri/difiion, which former Times and their Predecef- 
jbrs were unacquainted with. 

'Tis necejjary to anfwer the Pretence of a Failure of objeaion of 
Jujlice, in cajc this Method be rejeSed ; and therefore F««iure of 
it mujl be obferved. That our Law knows nothing of j!jj^*"" 
extraordinary Means to redrefs a Mifchief : But that 
upon a Defefi of ordinary ones, Recourje is to be had 
to the Legijiature, and to that only ; either to explain 
and correfi m Reference to Things pajl, or to provide 
Remedies for the Future. But here is a common eajy 
Means of Relief, if there had been Occajion. 

By the Statute of Weflminfter 2. cap, 3 1. In caje the 
Judge refujes, then a Writ to Command him, which is 
to ijjue out of Chancery, quod apponat ftgillum fuum; and 
then a Writ to own or deny his Seal. 

By 2 Inji, 426. the Party grieved by the Denial may 
have a Writ upon the Statute, Commanding the jame 
to be Aofktjuxtaformam Siatuttj Reg, 182. Fitz, Natura 
Brevium 2i. and ii //. 4. 52, 65. there's the Form of 
the Writ jet out at large. It recites a Surmije of an 
Exception taken and over-ruled, and it follows vobis 
pracipimuSf quod Ji ita efi^ tunc Jigilla veflra apponatis. 
Si ita^ 'tis conditional, if the Bill be true and duly ten- 
dered, then this Writ ; and if it be returned, quod non 
ita efty then an Afiion for a falfe Return, and thereupon 
the Surmife will be tried : And if found to be jb. Da- 
mages : And upon fuch a Recovery, a peremptory Writ 
Commanding the jame : That the Law is thus, jeems 
plain; tho' no Precedent can be jhewn of juch a Writ, 
'tis only for this Reajbn, becauje no Judge did ever re- 
fnje to Seal a Bill of Exceptions ; and none was ever re- 
fufed, becaufe none was ever tendered like to this, jb 
Artificial and Groundlejs. But that fuch A3ions lie 
upon this Statute, were Cited Regijl. 174. tiat, Br. 10. 

and 
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and they are called Attachments, and Damages /hall be 
to the Party, and a Fine to the King. So it is in all 
Cafes of Statute Laws, which do either Prohibit or 
Command the doing of a Thing for the Advantage of [^^3] 
any Perjbn, jtich Perfon, if injured by a Dijbbedience to 
that Law is entitled to an A3ion, tho' the Statute doth 
not in exprejs Words give one. 2 Infi, 55. 74, 118, 
131. and the jame holds in Judicial Proceedings, the 
Caje of the Marjhal/ea^ 10 Rep. 75. 4 £. 4. 37. and 
the jame Reajbn warrants the A3ion for a ScandaF 
Magnat\ But perhaps 'twill be jaid, that tho' an Ac* 
tion lies for a Dijbbedience to this Writ, yet the Writ 
not being returnable, no Afiion lies for a falje Return ; 
and conjequently no peremptory Writ ; and by Conje- 
quence there's no adequate Remedy in Caje of an unjujl 
Refujal : But to this it may be anjwered. That the 
Writ being Conditional, 'tis a good Anjwer to it, that 
the Fafi was not as is jurmifed ; and that Return will 
jujlify the Refufal. And certainly juch Return maybe 
made ; and if not, when the firjl Writ is proved to be 
true in all its Suggejlions, by Judgment in an Afiion for 
not obeying it, the jame Reajbn will warrant a Peremp- 
tory Writ : But whether this be thus, or not, it only 
argues an Imperfe3ion in the Law, proper for the 
Notice of the Legijlature, and will not jujlify the Me- 
thod of Proceeding now attempted here in this Place. 

It hath been ObJeSed, That fuch Proceedings are 
not like to be juccefsful, becauje Judges jlill are to try 
thoj*e Matters : But thefe are Reflexions not Argu- 
ments. And our Conjlitution is founded on a Notion, 
that Parity of Condition is the bejl Qualification of a 
Trier. And here mujl be a Jury to try the FaS, and 
they are jiibje3 to an Attaint, if their Verdi3 contra- 
difi the Evidence. And no Direfiion of a Judge can 
ezcufe them : For if it be a Point of Law, they are not 
obliged to find a fpecial Verdi3, but may find a general 
one upon their own Peril of an Attaint Then, 

Either this is dejlgned as a Criminal Proceeding 
againjl the Judges, in order to Punijhment ; or as a 
Civil Proceeding, to gain Damages to the Party : Or 
elje neither one nor the other, but to have an Order 
Commanding the Thing to be done. Which if refujed, 
then to have them compelled by Imprisonment, quoufque^ 
Vc. Neither of the firjl are pretended ; and the lajl is 
not a Warrantable Method, when the Law hath pre- 
fcribed a Writ in Chancery, and that's not pro/ecuted. 

Here 
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Here cannot be tried the particular Requijites to 
ground juch an Order as they dejire ; as whether the 
Evidence or Exception as jlated, was offered at the 
Trial ? Or if offered, whether 'twas over-ruled ? Nor 
whether the Matter offered were believed ? For if not 
believed, it makes no Evidence, and Jo can raife no 
Point in Law. There can be no Jury empannelled to 
try this, nor can an Ijfue be direSed hence for the Trial 
of it. 

By this Means, the Judges lofe the Benefit of that 
legal Trial, by a Jury of their Peers, which is their 
Fence and Proteflion againjl Power, Art or Surpri/e ; 
the bejl for Indifference and Dijcovery of Truth. The 
Injlitution of the Law is cautious and wife in its Provi- 
124^ Jion for both. Challenges are admitted below; 'tis 
Derogatory to the Honour of this Court, to fuppo/e it 
necejjary here ; but to have it in Wejiminjler-hall^ is 
however reckoned a Common Privilege and Birth-right. 
There the Law is determined by one, and the Faa is 
afcertained by another : Here both are in the fame 



Hands. Not that any 
Mifchief by it in this Hou 



ealoufy can be fuppofed of 
e : But the Praflice of it now 
may give Precedent to future Reigns and Ages, in 
which there may be Danger of a Partiality. 

Below, there are by the Law appointed and provided 
particular Terms and Days for doing Jujlice; and they 
are certain ; the Dijlances between them are known, ac- 
cording to the Nature of the Suit ; which capacitates 
the Parties concerned, their Agents and Witnejjes, to be 
ready, and there can be no Surprife. 

It mujl not be prefumed. That this Houfe may err ; 
but if any Error be pojjible, 'tis impojjible for the Judges 
to be relieved, for thefe Reafons; in RefpeS of the 
Court, for no Addrefs can be made in fuch Cafe, but to 
the fame Perfons who did the Wrong ; which is always 
with fome Prejudice or Difadvantage ; becaufe the 
Party erring is to Judge, if he himfelf hath erred. Then 
the Proceedings here being in Englijh and Summary, it 
cannot well be made appear, what was the Proof in the 
iirjl Injlance, no Record being kept thereof. Then fup- 
pofe Evidence be allowed, which is none, the Perfon 
againjl whom the fame is given, is Remedilefs ; thefe 
Evils may happen in the repeating of this Prafiife in 
the next Reign, tho' they cannot in the prefent. 

Then this Method is not only againjl the general 
Tenor and Frame of the Common Law, but againjl 

divers 
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divers A3s of Parliament and Declarations of this 
Houfe. 

Magna Charta^ 9 H, 3. cap. 29. is exprejs, per judi- 
cium parium vel per legem temt^ now the latter only re- 
fers to juch Cajes which arc not Triable per ju£ par* : 
Be/ides, to make it the lex temt^ there mujl be Ancient 
and continual Ujage ; 22 E. 3. Numb. 30. Jhews that 
no new Prafiice can make a Law. 

By 25 E. 3. Jl. 5. cap. 4. 'tis enafied. That no Man 
Jhall be taken by Petition or Suggejlion to the King, or 
to his Council, without Presentment, or by Proce/s, or 
Writ Original at Common Law, and that none Jhall be 
put out ofhis Franchije or Freehold, but by due Courje 
of Law before ujed. Here the one explains the other; 
by Writ or due Courje of Law are taken for the fame 
Thins, and both ufed in ContradJJlinfiion to Petition ; 
the 20 E. 3. cap, 3. is the Jame. 

Then the 42 i. 3. cap. 3. 'tis by due Procejs and 
Original Writ according to the Old Law of the Land ; 
the I R. 2. Numb. 87. Cott. 162. no Suit to be deter- 
mined before the Lords or before the Council, but before 
the Jujiices only. 

But the 4 //. 4. cap, 23. is fuller, it recites. That in 
Pleas as well Real as Perjbnal in the King's Courts, 
the Parties be made to come upon grievous Pain, jbme- 
times before the King himfelf, jbmetimes before the 
King's Council, jbmetimes to the Parliament, to anjwer [[l2| 
thereof anew, to the Grievance of the Parties, and in 
Subverjion of the Common Law of the Land, 'tis enafied, 
that after Judgment, the Parties Jhall be in Peace until 
the Judgment be undone by Attaint or Error; this is 
agreed and amplified 3 Bul/i. 47, 115. 

Here is Mention even of the Parliament's Jummon- 
ing Perjbns to anjwer, in Subverjion of the Laws. 

There are other Statutes not Printed, as 4 J?. 3. 
Numb. 6. Cotton* s Abridg, 7. and the Jame in 2 Infl. 50. 

The Lords gave Judgment of Death without Indict- 
ment, upon Jbme who were not their Peers, and agreed 
in full Parliament, that they Jhould be discharged of Jo 
doing for the Future, and that it Jhould not be drawn 
in Precedent, that the like Jhould not be done on any 
but their Peers ; 'tis a Declaration of the Lords, nay, 
'tis an A3 of Parliament, and penned in the Jame 
Manner, as 29 E. i. Statute del Eftoppel^ at a Parlia- 
ment agreed, 33 £. I. by common Accord, and 9 E. 2. 

the 
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the King in Parliament by Advice of his Council^ and 
the/e are held to be Statutes. 

This was not only an Acquittal from the Trouble, 
but a clear Denial of the Power, as appears by the 
Words before, that they had ajfumed to them/elves, and 
the Words jubfequent, that the like Jhould not be done 
again. The Complaint was, becau/e it was Intermed- 
dling with Commoners after that Manner. Suppofe this 
Houje Jhould make an Order upon this Matter, which 
is a Law Bujine/s, and not of Equity, no Execution 
can be made of it but Commitment. 

There is the 15 £. 3. now injijied on. Printed in the 
Old Statute Book, but omitted in this ; 'tis in Cotton 28. 
33. and 'tis thus : The Commons complained of Breaches 
of Magna Charta^ &c. and pray Remedy ; with this 
Conclujion, that every Man may jiand to the Law ac- 
cording to his Condition ; and the Lords pray, that 
Magna Charta may be obferved ; and further, that if 
any, of what Condition jbever, Jhould break it, he 
Jh&uld be adjudged by the Peers of the Realm in Par- 
liament, the next Parliament, and Jo from Parliament 
to Parliament, and it was enafied accordingly. This 
was Jpecious, the fame being only for the Breakers of 
Magna Charta^ but in 1 7 E, 3. that whole Parliament, 
i.i, all the Afis of it are repealed; which Repeal 
eems dejigned for the Petitioners, for it Repeals the 
uppojed Laws which make both their Title and this 
Jurijdifiion which they would Jupport. 'Tis objervable 
what Is Jaid in the Repeal, that the AS was contrary 
to the King's Oath, in Prejudice of his Crown and 
Royalty, and againjl the Ancient Law : And Juch is 
this, for here is no UJc of the King's Writ, no Addrejs 
to, or Command by the King for this Proceeding, nor 
any Mention of his Name in the Petition. 

By I H. 4. cap, 14. Appeals in Parliament for 
Offences are declared againjl, as contrary to Reajbn 
and the Conjiitution ; this is Juch. This is not incident 
to the Power of Hearing and Determining upon the 
120] Writ of Error : Becauje, as was Jaid before, it belongs 
properly to the Chancery, to IJfue a Writ Commanding 
it to be done. Si ita eji^ as is Suggejied. 

By 12 Rep, 63. the King himjelf cannot take any 
Cauje out of the Court where it depends, and give 
Judgment on it himjelf. 

And this Houje can make no Order upon this Petition 
that will be a Record, as in Hoh. no. The Petition 

Y is 
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is in the Name of a Perjbn not Party to the Record. 
Which Jeems very new : For *tis by a Stranger, in the 
Eye of the Law, to the Caaje, and conjequently ought 
not to be joined in any legal Proceeding, if this be Joch. 

This is not incident to the Jurifdifiion of the Error; 
no more than Amendment of an Error in the Court from 
whence the Record comes, or the filing of Bail, a De- 
claration, or a Warrant of Attorney, or the Suing out 
another Procefs in Defefi of one lojl, or the like. The/e 
Things are never Examinable in the Jtiperior Coort : 
For in theje Collateral Things the other are intmjled. 

Here's no Hardjhip upon the Petitioner : For he 
might have been Non/uit, or have given thb repealed 
A8. in Evidence at firjl ; and then have demurr'd on 
the Defendant's Evidence : Or might have jtied a Writ 
on the Statute of JVeJiminfter 2. 

But Juppoje this Houje Jhould Examine this Matter, 
and find the Petition to be Groundle/s, will jiich Deter- 
mination prevent the Judges from being troubled by 
Juing of the Writ afterwards. Suppo^ it i contra^ 
that this Houfe Jhall punijh the Judges and commit 
them, and award Damages, or make other Order in 
Favour of the Petitioners, would fuch Order bar or 
Jlop the legal Procefs afterwards? Can any Order 
made here be ujed below, as a Recovery or Acquittal, 
as an Autrefoits ConviSf^ or Autrefoits Acquit f 

If there be any Thing in it, 'tis a Breach of a Statute 
Law ; for which they are punijhable at the King's 
Suit ; will the Proceeding here fave them from the 
Trouble of anfwering to an Indifiment or Information 
for the fame Thing ? 

Then Jince a Writ lies to Command them to Seal 
this Bill ; and Jince an A£i of Parliament direfis it, if 
it were a true one, perhaps it may be Quejlionable, if 
they do not break their Oaths, in caje they Sign it in 
Obedience to any other Direfiion. If they did it in 
Obedience to the Royal Word, Signet or Privy Seal of 
the King their Majier, 'twould be a Breach of their 
Oath. Then as to Precedents of the Exercifeof fuch a 
Jurifdifiion, none come near this : And Abundance of 
particular Cafes were put and anJVvered ; but the con- 
Jtderable one was Jeffery Stanton's Cafe, 14 £. 3. 31. 
Cot. 30. 

The Cafe is odd, 'tis in Fitz. Abridg. tit. Voucher, 
119. there is a Writ Direfiory to the Judges to proceed 
to Judgment, or to bring the Record before the Parlia- 
ment. 
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ment, that they might receive an Averment, i^c. To 
this Ca/e it was Anjwered, That the Jame was long be- 
fore mojl of the Statutes aforementioned, and in full 
27] Parliament : And in that Caje Stone would not agree to 
it ; but adhered to the Law according to his Opinion. 
'Tis true, Shard^ in the Abjence of Stone^ gave Judg- 
ment according to that Advice ; but a Writ of Error 
was afterwards brought in the King^s Benchy and the 
Judgment was reverjed, 15 E, 3. B. R, even contrary 
to the Advice of Parliament, to the other Judges. 

As to the other Cafes of Property Examined here, 
either the Parties fubmitted to anjwer ; or they were at 
the Suit or Complaint of the Commons ; or by Conjent 
of the King and Commons : But none of them carry 
any Rejemblance to this, where the Judges inji^ 
upon it, that there is another and a proper Remedy. 
All the Cafes in RyUy^s Placita Parliamentaria arc 
either Ordinances of Parliament, or DireSions to follow 
before the J ujlices. But there's no Precedent to warrant 
this Petition, and therefore 'twas prayed, that the 
Petition might be difmijjed 

And afterwards 



Dominus Rex verfus Walcott. 

WRIT of Error to Reverfe a Reverfal in B. R. Error from 

of an Attainder for Treafon, before Com- f* J^ 

mijioners, &c. at the OU Baily, againjl Walcott ; the ^ Mod. 3*95. 

Record was thus : Gulielmus Tertius^ Dei Gratia The Sentence 

Angliae, Scotiae, Franciae, &' Hiberniae Rex^ fidei De^ »n Trealon 

fenjor, ^c. Dilea* & fideli nofiro Joh'i Holt Militi, ^^^tntX^at 

Capitali jufticiario nojiro ad placita coram nobis tenend* his Bowels be 

ajfign* falutem. ^ia in Recordo & Procejfu^ ac etiam ^"^^^J^^^^ 

in redditione Judicii cujufdam Indi£famenti verfus Tho- -^^ Record. 

mam Walcott nuperde London Generofum modo defun£f\ The Writ of 

qm pro quibufdam altis proditionibus perfonam Domini Error. 
Caroli Secundi nuper Regis Angliae tangent* modo indi^at* 
fmt li fuperinde per quand* jut* fuperinde int* prafaV 
nuper Kegem l^ prafaf Thomam Walcott capt* coram 
Jufti^ di£f nuper Regis ad Gaolam Deliberand* ajfigre 

convi£f 



164 



Damtnus Rex 



comjicP ixiJF^ ^ yudicium fuptrimtU redMt*fidt pro pi 

faf nuper Rege verfus prafat* Tlu>iiiam Walcott, ut 

dicitur^ qtist quidtm Recordum ^ Procejfum pradl3* caufa 

erroris intervenienf im Curia mftra csram nobis venire 

fecimusy ^ yndicimm inde in eadem curia noftra coram 

nobis reverfatur ; ^ quia in reverfatione fudicii pr^tdiB^ 

coram nobis fuper bre* de Error* pradiG* Error intervenit 

manife/iusy ad grave Damnum cujufdam Ifabdlac Dilkm 

yidtut Comitijst Rofcomon^ nuper Uxoris Wentwoith 

Dillon armi^ nuper Comitis Rofcomon in Regno noftro 

Hibemiaty^^v/ ex querela fua accepimus ; Nos Error em [] 

Jiquis fuerit modo debito corrigi^ & eidem IfabelLt plenam 

& celerem Jujiidam fieri, volentes in hac parte, 

Fobis mandamus quodji Judicium fuper Breve de Errore 
pradiff r ever fat* jit y tum Recordum ^ Procejfum pret^ 
diSa^ cum omnibus ea tangent* ^ nsbis in Parliamentum 
no/irum adproximam Sefflonem vicefimo oUavo die in/iantis 
Men/is Jolii tenend* difiinUe l£ aperte mittatis (sT hoc 
Breve, ui infpeet* Record* faT Procejfu pradietisy uberius 
inde de affenfu Dominorum Spiritualium CsT Temporalium 
in eodem Parliamento exijienf^ pro Errore ilb corrigend* 
Fi«^ Fac* quod de fure l£ fecundum Legem l£ confuetudi- 
nem Regni no/iri An^xx fuerit faciend* , T^^Thoma 
^rchiepifcopo Cantuar', ^ ceteris Cuftodibus & y^^'* 
ciariis Kegni ^ apud We jim* fex to die Julii Anno Regni 
no/iri o^avo, 

Martin. 
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RefponJ. Johannis Holt Mil', Capital' J ujlidarii infra 
nominat. 

Record* i^ Procefi* unde infra fit mentio^ cum omnibus 
ea tangen*y Domino Regi infra nominat* in prafens Par^ 
liamentum propriis manibus protuli^ in quodam Record* 
huic Brevi annex* y prout inter ius mi hi pntcipitur. 

J. HolL 

Pladta coram Domino Rege apud IVefhrf de Ter- 
mino Pafcha Anno Regni Domini fvillielmi Tertii 
nunc Regis Anglia &c. jeptimo. Rot. 3. 

London, Jf. Dominus Rex mandavit Jufiic* fuis per 
Liter as fua s Patentes fub magno Sigillo ad inquirend^ per 
Sacr*um proborum ^ legalium hominum Civitat* London, 
ac aliis viisy modis fcf mediis quibus melius fcierint aut 
poterint de quibufcunque Prodition*^ Mifprifion* Prodition*^ 

Infur* 
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InfurreSfion\ Rebellion' ^ a? Malefa£fis, Ofenfis iff - 
Injur* quibufcunque^ necnon yu/iic* fuis ad Gaolam fuam 
de Newgate pro Chit at' London de Prijon* in eadem 
exi/ien^ deliberand* ajjign' ^ eorum cuilibet Breve fuum in 
bac verba. 

Gulielmus tertius^ Dei^ gratia Anglise, Scotiae, Error to the 
Franda ^ Hibernix Rex, Fidei Defenfor, iffc. Jujii- {."^^i^^clWcr 
ciar' fuis per Lit eras fuas Patentes fub magno Sigillo ^^^ ^^ New-* 
Angliae con/e^\ ad inquirend ' per facr*um proborum fcf gate, 
legalium hominum Civitaf London, ac a His viis, modis 
far mediis quibus melius fcierint aut poterint de quibufcun^ 
que Prodition\ Mifprifion' Prodition\ Infurre£fion\ 
Rebellion' & aP MaUfaais, Owens' iff Injur' quibuf- 
cunque ; necnon Jujiic' fuis ad Gaolam fuam de Newgate 
pro Civitat* London de Prifonariis in eadem exiflent' 
deliberand' affign' faf eorum cuilibet falutem. ^ia in 
Recordo faf Proceffu ac etiam in redditione judicii cujuf 
dam IndiSfamenti verfus Thomam Walcott nuper de 
London Gen' defun£fum pro quibufdam altis prodition' 
perfon' Domini Carol! Secundi nuper Regis Angliae tan^ 
gent' unde indi£fat' eft ; i^ fuperinde per quondam Jur' 
Patria inter prafat' Dominum nuter Regem isf prafat' 
29J Thomam Walcott capt, coram jufticiar' di£fi Domini 
Carol! Secundi nuper Regis Anglise, i^c, ad Gaolam 
pradiSi' deliberand' affign', conviSf' exiJV^ l^ judic' 
Juperinde reddit' fit, ut dicitur Error intervenit mantfe/iuSy 
ad grave damnum Johannis Walcott Gen', ft Hi i^ 
hitred' prad' T\\omXj ftcut ex querela fua accepimus : 
Nos Error em, ftquis fuerit, modo debito corrigi, Gf eidem 
Johann! plenam faf celerem yujlitiam fteri, volentes in hac 
parte^vobis Mandamus, quodfiyudicium reddit' fit, tunc 
Record W Proceff pradiSf', cum omnibus ea tangent', 
nobis fub Sigillis veftris, vel un' vejirum, difiin^e faf 
aperte mittat', fcT hoc Breve, ita quod ea habeamus a die 
Pajchae in tres feptiman' ubicunque tum fuerimus in 
Anglia, ut infpe6l' Record' faT Proceff' pradiSi', ulterius 
inde, pro Error e illo corrigend', fieri faciamus quod de 
jure 6f fecundum legem faf confuetudinem Regni noftri 
Anglxx fuerit faciend' . T^fi^ meipfo apud Wejl', deci- 
mojeptimo die Mart!!, Jnno Regni noftri feptimo, 

Executio ifiius Brevis patet in Schedula & Recordo 
huic Brevi annex*. 

Refponf Thomae Lane Mil* Major' Civitat' London The Return 
ac un* Juftic' infrafcripf. Record' Jsf Procep unde in Jj,^^^*^^^*^. 
Brevi fuperdia' fuit mentio fequit' in hac verba. j^^ 

London, jQf. Memorand' ^ quod per quc^ndam Inquifition' 

capt' 
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capt* pro SereniJJimo Domino Rege^ ^^lo/ JajUce Hall in 
the Old Baily, London, in Parochia San^i Sepuldiri, 
in JVarda de Faringdon extra London pradiSf^ die 
Jovhf fci licet duodecimo die Julii, j/nno Regni Domini 
nojiri Caroli Secundi^ Dei gratia^ Angliat, Scotiat, Fran- 
ciat ^ Hibcrnlae Regis ^ Fidei Defenfor^ bfc, tricefimo 
quinto^ coram Willielmo Prichard MiP Majore Ciwtaf 
London, Francifco Pcmberton Mil' Capitali yj^ic* 
Domini Regis de Banco^ &c. ac aliis Sociis fuis^ jHft'^'^ 
ciariis di£fi Domini Regis^ per Literas Patent' ipfius 
Domini Regis eifdem yufticiar* pntnominat*^ far aliisy ac 
quibufcunque quatuor vel plur' eorum^ fub magno Sigillo 
di£f Domini Regis Angliae confeQ* ad inquirend* per 
facramenf proborum faf legalium bominum de Civ' Lon- 
don, ac aliis viis^ modis V mediis quibus melius fcierint 
aut poterintj tarn infra libertaf quam extra^ per quas rei 
Veritas melius fciri poterit^ far inquir* de quibufcunque 
Prodition\ Mijprifion' Prodition\ faTr. infra Civitat* 
pradiSf^ tam tnfra liber tat' quam extra ^ per quofcunque^ 
far qualitercunquCf habit' ^ fo^^ t pcrpetraf five commifjT^ 
per quos vel per qua cui vel quibus^ quando^ qualif faT ^119- 
modo^ fa^ de aliis articuUs faT circumftanf pramiffa^ ^ 
eorum aliquody vel aliqua qualitercunque concemen' plenius 
veritat'y faf ad eadem^ V al' pramijfa audiend' faf ter- 
minand* Jecundum legem fa^ confuetudinem Regni di£fi 
Domini Regis Angliae ajftgnat' ^ per Jacrament' Rich' 
Alic Arm' faf aliorum proborum & legalium bominum 
Civitat' London prad'y qui adtunc faf ibidem furat' (^ 
onerat' exijient'^ ad inquirend* pro diSf* Domino Rege^ 
pro Corpore Civitat^ predict' extitit prafentat'^ quod Tho. 
Walcott nuper de London Gen'^ utfalTus Proditor contra 
illu/irijjimum far excellentijjimum Pnncipem^ Dominum 
noflrum Carolum Secund'^ Dei grat'^ Aneliat, Scotiat, 
Frandae faf Hiberniae Regem^ t^ Naturalem Dominum 
fuum^ timorem Dei in Corde fuo non habens^ nee debit 
Ligean' fuam ponderatC ^ fed inftigatione Diabolica mot' 
i^ fedu£fy dilehion' faT veram^ debit am faf naturalem obe- 
dient'y quas verus i^ fide lis fubdit' di£f' Domini Regis [13 
erga ipfum Dominum Regem gererety faf de Jure gerere 
tenetur^ penitus fubtrahens^ fa^ totis viribus fuis intendert 
pacem fa* communem tranquilitat' bujus Regni Angliae 
perturbarcy faf guerram faf rebellion' contra diSfum Domi^ 
num Regem fufcitare far mover Cy faf gubernat' diSfi Domini 
Regis in hoc Regno Angliae fubverterey faT diSl' Dominum 
Regem a tituloy Honore faf Regali nomine Coron' ImperiaP 
Regni fui Angliae deponere fa^ deprivarcy far di£ium Domi- 

num 
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num Regim ad mortem iff finalem deftruRiorC adducere 
bf ponerejfecundo die Martii Anno Regni Domini Caroli 
Sicundi nunc Regis Angliae, iffc, tricejimo quinto^ i^ di- 
verjis al* diebus & vicibus tam antea quam pojlea^ apud 
Parochiam SanSfi Michaelis BaJJiJhaw in Warda de 
BajQiiJhaw London, malitiofe W proditorie^ cum diverfis 
aliis proditoribus *Jur^ prad* ignof^ conjpiravity compaf- 
favity imaginat* fuif ^ intendebat di£fum Dominum 
Regem^ fupremum Dominum fuum^ non folum de Regali 
JlatUj titulOy poteJiaU iff Regtmine Regni fui Angliae de- 
privare iff dejicere^ verum etiam eundem Dominum Regem 
interficere i^ ad mortem adducere iff ponere^ i^ antiquam 
gubernat* hujus Regni Angliat mutare^ alterare iff peni* 
tus fubvertere^ ac Jlragem miferabilem inter fubdif di£f* 
Domini Regis per totum Regnum fuum Angliae caufare 
far procurare^ ac infurre^fion^ i^ rebellion* contra diSf* 
Dominum Regem movere iff fufcitare infra hoc Regnum 
Angliae, i^ ad eafdem nefandtjjimas prodition' iff prodi^ 
torias compajfation* y imagination* i^ propojita fua prad' 
perimplend' tsT perficiend\ idem Thomas Walcott, ut 
falfus Proditor^ tunc i^ ibid*^ iff diverfis aliis diebus i^ 
vicibus tam antea quam pojiea^ malitiofe^ proditorie i^ ad' 
vifatefe ajfemblabat^ conveniebat iff confultabat cum prad* 
at proditoribus y«r' pradi£f* ignot\ iff cum eifdem traSl* 
abat de fcf pro etfdemfuis proditionibus iff proditoriis com- 
paJfation\ imagination* iff propofitis fuis profequend*^ 
exequend* iff perimplend'^ quodque idem Tho. Walcott, 
ut falfus proditor^ malitiofe^ proditorie iff advifate^ tunc 
iff ibidem^ iff diverfis ai' diebus iff vifibus tam antea 
quam poftea^ fuper fe ajfumebat^ iff pradiSP aliis prO" 
ditoribus promittebat fe fore auxilianf i^ ajjiftent* in exe-^ 
cutiofC prodition* iff proditor* compajfation , imagination* 
iff propofit* fua* pradiSl* perimplend* i^ terficiend*^ iff 
eafdem nefandijjimas prodition* 6f proditor compajfation* ^ 
imagination* iff propojita fua pntdi^f* perimplend* iff per- 
ficiend*^ idem Tho. Walcott, ut falfus proditor* ^ malitiofe^ 
proditorie W advifate^ tunc iff ibidem^ arma videlicet 
Anglice Blanderbujfes, Bumbard*^ Anglice Carbines, 
Scbp*f Anglice Pijlok, i^ procurabat fcf pr^arabat^ con- 
tra Ligeantia fua debit* ^ contra pacem diSii Domini 
nuncy Coron* W Dignitat* fuasy i^c. necnon contra for- 
mam Jiaiut* in hujufmodi cafu edit* iff provif iffc, per 
quod pracept* fiiit vie* Civitat* pradiSf* quod non omitt*^ 
i^c, quin caperent prafat* Tho. Walcott, Jiy i^c. ad re- 
fpond. i^c, iff modo fcilicet ad deliberation* GaoUe diffi 
Domini Regis de Newgate tent* pro Civitat* London, 

apud 
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apud]n^\ct Hall pnedia^ in dlSa Parochia SanGi Se- 
polchri, in IVarda de Faringdon extra London pradiff*^ 
diSfo die Jovis, undecimo die J alii anno tricejmo quint 9 
jupradia\ coram pro/at* Will Pritchard' Mil* Majore 
Civitat* London ac aliis Saciis fuis yu/iiciar* dia* 
Domini Regis ad Gaolam fuam de Newgate de Prifan* 
in ea exiften* deliberandi offign\ pnefat' Jufti<^ dieti [l3- 
Domini Regis prius nominat* per manus fuas propHas de- 
Uheraver* IndiHament^ pr^diSf* hie in Cur' de Records in 
forma Juris terminand* ^ i^c.fuper quo ad ijiam eandem 
deliberation' GaoLt di£V Domini Regis de Newgate tent' 
pro Civitat' pradia' apud Jufiice Hall pradia' diao die 
Jovis duodecimo die Julii anno tricejimo quinto fupradia' ^ 
coram prafat' yuftic' ult' nominat' ven' prad' Thomas 
Walcottyji^ Cujiod' Dudlei North Mil' & Petri Rich 
jfr'j yicecom' Civitat' pradia' {in quorum Cuftod' ex 
caufa pradiaa praantea Commiff. fuit) ad Barram hie 
dua' in propria perfona fua^ qui committitur prafat' Vic' 
Civitat' London, 6fc. & Jiatim de pranujfis pradia' in 
Indiaamenf pradia' fpecificat' ei fuperius imfofit' alhcut' 
qualit' fe vellet inde acquietari^ idem Thomas Walcott 
dicity quod ipfe non eft inde culpabil'^ ^ inde de bono ^ 
malo pon* fe fuper Patriam ; Ideo immediate ven' inde 
^ur'y i^c, coram prafat' fujlic' ult' nominat' hic^ t^c. l^ 
^ur' Jurat' illius per pnefat' Fie' ad hoc impanellat'^ 
fcil. i^c. ex a a' vener'j qui ad veritat' de pramijf. dicend* 
eUa'y triaf ^ jurat' ^ dicunt fuper facrament' fuum quod 
pradiaus Tho. Walcott ejl culpabilis de alt' prodition' 
pradia* in Indiaamenf pradia' fpecificat' ei fuperius 
impofit' modo li forma prout per Indiaament' pradia' fu- 
perius verfus eum fupponitur^ tff quod idem Tho. Walcott 
nulla habuit bona feu catalla^ terras five tenementa^ ad 
eorum notic'y (^ fuper hoc fiatim quafit' ejl de prafat' 
Tho. Walcott^ quid pro fe ha beat vel dicere fciat^ quare 
Cur* dia' Domini Regis hie ad judicium ^ execution' de 
eo fuper veredia' pradia' procedere non debeatj qui nihil 
ulterius dicit praterquam ut prius dixeraty fuper quo vifis 
fcf per Cur' hie plene intelUais omnibus ^ jingulis pra- 
miffiSy conftderat' efl per Cur" hie quod prad* Tho. Wal- 
cott ducatur ad Gaolam dial Domini Regis de Newgate 
unde venlt, i^ ibidem fuper Bigam ponatur^ ^ abinde 
ufque adfurcas de Tyburn trahatur^ & ibidem per Col- 
lum fufpendatury fcf vivens ad terram proflernatur^ ^ 
quod fecreta membra ejus amputentur^ ^ interiora fua 
extra ventrem fuum capiantur^ W in ignem ponantur^ V 
ibidem comburentur^ ist quod caput ejus amputetur^ quod" 

que 
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que corpus ejus in quat* partes dividatur^ far ill* ponantur 
ubi Dominus Rex eas ajfignare voluit^ i^c. per quod pra^ 
cept* fiiit Vic* quod caper ent eum^ft^ fcfc. ad fatisfaciend* y 
fafc. &r modoyfcii, die Jovis prox^ poji menfem Pajirhat ijio 
eodem Termino^ coram Domino Rege nunc apud Wejlm', 
ven* quid^m Johan. Walcott, filius (^ hares prtediSf* 
Tho. Walcott defun£f\ de alta proditione pradilf* con- 
viSf* & attinSf\per Benedict' Browne Attomat* fuumy 
bf habit* audit* Record* pradiSf* fuper quoprad* Thomas 
conviSf* V attinSf* exijiit^ dicit quod in Record^ ^ Pro^ 
cejf, pradi£f*y ac etiam in redditione "Judicii pradiSf*^ 
mantfefte eft Errat*^ in hoc viz. quod apparet per Record* 
pradiii*^ quod Judicium reddit* eft pro di£fo Domino nu' 
per RegCy ubi per leges hujus Regni Angliae Judicium 
pradiSf* pro diSfo Tho. Walcott reddi debuijfet^ far in eo 
manifefte eft errat* ; erratum eft etiam in hocy vk. quod 
Crimina in faf per IndiSf amentum pradiSf* verfus pra^ 
di£i * Thorn* impojit* per Leges hujus Regni Angliat in- 
certCy dubicy fa^ nimis generalit* allegat* exiftunty quodque 
idem IndiSf amentum fuppofuit faf eidem Thomae onerat faT 
imponit crimina diverhmodoy fa^ toto genere inter fe dif- 
crepantiay ^odque judicium fuperinde reddit* y fity faf 
!] exiftit contrarium Legibus Angliae, faf minime pronunci^ 
and*y vel imponend* proy vel Juper hujufmodi Crimina 
qual* in IndiSiament* pradi^* Jupponuntury & in eo mani^ 
fefte eft Errat* : Unde Pet' Judicium Cur* hie in pra^ 
miJjTy far quod Judic* far Attin£fur* pradi£f*y ob Error* 
pradia* faf al* in Recordo faf Proceff* pradi£f* compert* 
exiftent*y reverfetury adnulletury faf penitus pro nullo ha-- 
beatury far quod ipfe pnediSl* Johan. Walcott, filius far 
hares pradiSf* Thomae, ad omnia qua ipfe prad Johan- 
nes occafione Judicii faf AttinSfur* praiUSi* amifit refti^ 
tuatury faf quod Cur* hie procedat ad examinationem tam 
Record* faf Proceff* pradi£f*y quam materia s fuperius pro 
Errore ajjign*y faff, far quia Cur* diSii Domini Regis hie 
de fudicio fuo de l^ fuper premijjis reddeni nondum advi- 
fatury dies inde dat* eft prafat* Johanni Walcott inftatu 
quo nuncy faff, in Cr*o SanSfa Trinitat* coram Domino 
Rege ubicunqucy faff, de fudiciofuo inde audiemPy i^c, ad 
quod quidem Cr*m SanSfa Trinitat* coram Domino Rege 
apud Wejlm', ven* pradiSius Johan. Walcott per Attor* 
nat* fuum pradi£l*y faf ut prius Petit Judiciumy faf quod 
Judicium faf Attin£fur* pradiSf* verfus pradiSl* Tho. 
Walcott reddit* y ob Error* pradi£f* ^ al* in Recordo faf 
Proceff* pradiSl* compert* faf exiflen* y reverfetury adnul- 
letur far penitus pro nullo habeatury far quod ipfe pradiSf* 
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Johan. Walcott, fiUus tiT bstres fr^diff* Thomae, ad 
omnia (pue Iffe idem \chaLaac% occafimu Judidi IS At' 
tinSiur' pradiS^ amipt reftituatur^ faT qwU Qtt^ bic pro- 
cedat ad examination* tam Record* fcT Procejf* pnedi^* 
quam Materiarum fuperius pro Error e ajJipC^ tiTr. And 
after many Continuances, it is entered thus : Super quo 
yif. iff per Cur' hie intelle^is omnibus V finguiis pr^t^ 
mtJJiSf diligenterque examinaf Record* bf Procejf* pra^ 
dia\ & Err' per pradia' Johan. Walcott fuperius 
oJ}ign\ far aV in Record* ^ ProceJP pnedia' compert\ 
ext/ieny Mafuraque deUberatione inde prius babita^ con- 
Jideraf eji^ quod ^Judicium pradia'^ ob Error^ preedia'^ 
far aP in Record^ ^ ProceJP prasdia' compert* exiften\ 
revocetur^ adnuUetur ^ penitus pro nuUo babeatur^ & 
quod pntdia' Johan. Walcott, ^iitis far b^tres prstdiai 
Tho. Walcott, ad omnia qu^ ipfe occajione Judicii faT 
Attinaur' pnedia' amtfit reJUtuatur^ far quod pnedia* 
Johan. Walcott eat inde fine die^^c. Etfuper i&tfc Johan. 
Trevor Miles^ Attorn' Domini Regis nunc GeneraF^ qui 
pro eodem Domino Rege in bac parte fequitur^ coram 
Rege ac Proceribus hujus Regni Angliat, boc pretdiao 
ParliamentOy apud Wejfan' in Com' Middlejex ajfem^ 
blat'y in propria perfona fua ven'y faf dicit quod in Record' 
far ProceJP ac etiam in redditione yudicii fuper pradia* 
priori Brevi diai Domini Regis de Errore corrigend* per 
prtedia' Johan. Walcott profecut' pro revocatione far ad- 
nuUatione Judicii pradia' verfiis pr^edia' Tho, Wal- 
cott fuper Indiaamentum pnedia'^ pro aha proditioni 
pradia' reddit'^ manifefte eji Erratum in hoc^ viz. quod 
ubi per Recordum pradia' fupponitur^ quod pradia' JohsLU, 
Walcott pofuit loco fuo quendam Benedifi' Browne At- 
tomat' fuum ad profequend' pradia' primum Breve de 
Errore in faf f^^p^ Indiaament' pradia' pro aba pro- 
ditione pradia' ^ quod tamen Benedifi Browne nullum 
habuit JVarrant' Attorn' pro eodem Johanne Walcott de 
Recordo ajffHat'^ ideo in eo manifejle eji Errat' ; Errat' 
eft etiam in bocy yiz. quod Record' pradia' apparet quod 
judicium pradia' pro revocatione far adnullatione yudicii 
pradia' verfus pradia' Thomam Walcott, in forma [13J 
pradia' reddit'y redditumfuit pro pradia' ^ohunBeWsl- 
colt verfus dia' Dominum Regemy ubi per Legem terra 
hujus Kegni Angliae fudicium iW reddi debuiffet pro 
Diao Domino Rege verfus eundem Johannem ; Ideo in 
eo manifejie eji Errat' ; faf hoc par at eJl verificare ; un- 
de pet' Judiciumy faf quod Judic' HP ob Error pradia" y 
far al' in Record' far Procejf pradia' exijen'y revocetur^ 

adnul- 
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adnulletury £sf penitus pro nullo haheatur^ ^ quod diSfus 
Dominus Rex ad omniay qua ipfe occajione revocation* ^ 
adnullation* *Judici% pradiSf^ amifit^ rejlituaiur^ l^c. 

It was argued on Behalf of the King, that there was Argument for 

no Warrant of Attorney filed, and con/equently the Re- IS"*|l 

ver/alwasnot regular, for Default of an Appearance by ofAttwn^ 

the Heir, who projecuted the Writ of Error ; and that filed by the 

there was no Day given to the Attorney General ; nor ^*^'** ^' 

was the Attorney General, or the Patentee, a Party to °™*^ **^* 
the Record ; nor any Plea or Anjwer made by either of 
them to the AjQ[ignment of the Errors. 

To this it was an/wered. That by the Common Anfwered. 
PraSife in the Crown Office^ no Warrants of Attorney 
are filed, neither for Defendants upon IndiSments, nor 
for Plaintiffs in the Writ of Error; that it had not been 
known, within the Memory of any Man living, that 
juch Warrants were ever filed: That there need no 
Day be given to the King, or the Attorney General, for 
that the King's Attorney was fuppofed always prefent 
in Court, and the King cannot be Nonjuited, becauje 
he cannot be called. That there never was any Anjwer 
to the AjQiignment of Errors in juch Cafes ; that in 
Capital Cajes there needs no joining of Ijfue upon plead- 
ing Not guilty. 

Then it was argued, That there was no Error to Argued that 
warrant the Reverfal to the Attainder; that the Excep- Sj ^J^^^j^ 
tion taken to the Judgment was trivial and frivolous ; ^^ Judgment 
that ipfo vivente was not of Necejjity to be injerted ; a frivolous 
that never any Judge was known to require that the ^bjeaion. 
Man's Bowels jhould be burnt while he was alive ; that 
the jame was impojfible to be executed ; that the Law 
never appointed any Judgment for Treajbn, as ejfential, 
bejtdes Drawing and Hanging; and that Quartering 
has been fo long ujed, as to be accounted Part of the 
Judgment, yet 'tis not necejfary to make a good Judg- 
ment ; and if that be fo^ no more is needful than Draw- 
ing, Hanging and Quartering ; that ancient Precedents 
were thus jhort; Rot' Paruamenf 3 //. 5 ^. i. «. 6. 
Thomas de Gray tsT aF had been attainted of Treajbn 
upon a jpecial Commijjion at Southampton^ and the Re- 
cord of the Attainder removed into Parliament, 3 H, 5. 
and the Judgment was good, Thomas de Gray ut proditor 
Domini Regis W Regnt fui Anglise dijirahatur^ fufpen- 
datur (sT dicapitetur: And in the Records Penes Thef. 

i^ Camar 
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W Camar Scac^^ 3 H. 7. f. lO. a. 'tis ietrahatwr f^ fuf- 
ftndatur. And many other there are in that Place to 
the Jame Effefi^ and in the Jame Manner, GUnviL lib. 
3. cap. 13. ^ Fitta cap. 16. And there is the Caje of 
David Prince of IValis^ who was Drawn, Hang'd, Be- 
headed, Di/membered and Burnt, Britt. de Treafm^ cap. [134 
8. p. 16. Drawing and Death is the Ponifhiinent of 
Trea/on, & des Appcles^ c. 22. p. 43. to the fame Effefi ; 
& Lib. AJJif. 30 £. 3. pL 19. and Abondance of Records 
were dted as found in the Excbtqtter^ and nothing men- 
tioned in them bat dttrahatur & fufpenf. And then 
was dted Rot. Pari. 2 H. 6. m. 18. and the Book i H. 
6. 5. 19 H. 6. 103. and l //. 7. 24. Brt. Ctrm. 129. 
there is a Judgment againfl Httm/rej Stafford per nmus 
Jufticiar* Angliae, qu^ iterum dacatur turri ^ abinde 
ponatur fuper herdiUtan^ ^ trabatur per London ad Ty- 
burn, ibidem fujpendatur^ ^ ante wurtem ctrda fcimdantur^ 
(^ caput fcindatuTy l^ Corpus ejus dividatur in fuatuar 
partes^ U mittentur ad volumtatem Domini Regis. Earl of 
Efcx's Caje, Moore's Rep. and Oweres Caje in I Rolfs 
Rep. have not this injerted. And Staunford^YBhow9% a 
Judge in I CsT 2 Pb. if M. jays c. 19. p. 182. only en 
Jon view : And Alexander Burnett^ ynbo was coov^ed 
of Trea/on for taking Rnmfi Orders at the OU Baifyy 
26 Car. 2. Rat. 56. had no fuch Judgment ; Corcber^% 
Caje for the like Offence, 3 1 Car. 2. Rot. 239. fHUiam 
Marfifal 31 Car. 2. Rot. 24a And Mr. John Hampden 
had the like Judgment as Burnett^ isfc. I yac. 2. upon 
confejQiing an Indifiment of the fame Kind with fFial- 
cott'%. Whereupon conjidering that many Precedents 
were without this, and that the ejpmtial Parts of the 
Punijhment were in this Judgment, 'twas prayed that 
the Judgment of Reverpd might be Reverjed, and the 
Attainder confirmed. 

On the other Side it was argued. That the Original 
Judgment was Erroneous, and the Rever/al jujL And 
firjl it was objerved. That this Writ of Error was new 
and particular, ex gravi querela of the Countejs of Rjof- 
common^ who had nothing to do with the Record, was a 
mere Stranger to it, and yet 'tis juggejled that the Re- 
verjal was to her Damage. 

Then 'twas urged that there was an Error in the firjl 
Judgment, for that the Judgment, in Caje of Treajbn, 
is by the Common Law, and that it is and mujl be cer- 
tain. 
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tain, and not at the Pleajure of the Court which pro- 
nounces and gives it : That it ought to be jevere, be- 
cauje 'tis a Punijhment for the greatejl Offence which 
can be committed. Crimen lafa Majejiatis a Sin of the 
flrjl Magnitude, an Offence which imports Treachery to 
the Prince, Enmity to the Country, Defiance to all 
Government, a Dejign to overthrow and confound all 
Order and Property, and even the Community it/elf; 
and in its Conjequence occajions the PraSije of all other 
Crimes what/bever, as Murders, Burglaries, Robberies, 
l^c, and therefore our Conjlitution hath impo/ed upon it 
a fevere and cruel Judgment, /uch as the Englijh do 
allow or permit in no other Cafe ; the greatejl of other 
Crimes incur Death only ; but for Trea/bn the Judg- 
ment is different Sir Tho. Smith* s Treatije de Kepub- 
Uca Anglic, 198. there ought in Reajbn to be a Propor- 
tion between the Offence and the Punijhment ; and as 
- this is the greatejl, Jo the Penalty is morte multo atrocior; 
^1 and in Fleta^ lib, i. p. 21. 'tis cum aggravatione pcena 

corporalisj Jbmewhat more than Death. Then this being Precedents for 
a Common Law Punijhment, and not prescribed by any '//* viveMe. 
Statute, the Knowledge of it mujl be fetcht from our 
Law Books and from Precedents; for the General 
Prafiije of the Realm is the Common Law ; 'tis de- 
Jcribed with an ip/o vivente in Smith's Republica Anglic. 
p, 28. lat Edit p, 245. Staunf, 182. en fon vieWy which 
is tantamount; and Staunford wrote 2 El, In Coke's 3 
Inft, 210. 'tis ipfoque vivente comburentur. Pulton de 
Pace Regni 2iu^. and many other Books were cited to 
the fame Effefi : And 'twas affirmed that there was no 
Book, which recited the Judgment at large, but had this 
Particular in it. Several Books do in Jhort put it. That 
for Treafon the Party Jhall be Drawn and Hanged and 
Quartered, but thoje are only Hints of the chief Parts, 
not Recitals of the Judgment itfelf. In the Englijh 
Book of Judgments^ printed 1655.^. 292. 'tis mentioned 
particularly as the King's Bench have adjudged it Jhonld 
be. The Duke of Buckingham's was fo, 13 if. 8. 
Stow's Chronicle 513. Jhews that he was the Perfon. 
Then 'twas faid, they have been thus in every Age 
without Interruption, till 26 Car. 2. Humfrey Stafford's 
Cafe I //• 7. 24. which was per confenfum omnium Juf- 
tictariorum^ tho' quoted on the other Side as Jhortly 
jlatcd in the Year-Book ; yet on the Roll, which hath 
been Jeen and perufed, *tis with an ipfo vivente : Plow- 
din 387. and RaftaPs Entries 645. the fame Cafe, is 

thus; 
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dns; Cue^s £«r. 699.^^ fikcvi^: jfakx Litdttm m 
43 £irz. Gif*s Em£, 422, 423 and 366. is }a Ib die 
Lcfd Stffir^s Cafe 33 Ccr. 2. hj dK Dircaka of dds 
HcQJc^ and widi ^ Adrkr cf all dv Jadgcs^ was die 
Judgiiiciit Jo giTcn Ipt die Eari of A'jtte^tmm dica 
Loffd High Sccvaid. ' la d^ Lcrd Pn^im\ Caje 'tis 
jOy wiiidi was dravn by Adriot cf dv dicm Anmey 
and Solicitor, die prcjcnt Kecfxr and Qncf Jafboe of 
die Ctmmsm PLm. 



As to the Obyc&han, Tbat xrhwrn fr^itrmmimr doth 
imply it, and tkit*s cncogh. It was aajweicdy That 
ipj§ xrrvemU camhmr€mtmr implies faodiy hot noc eamtrm ; 
and all the Precedents Jhev die latter to he leqa^te. 
And as to the Caje of D^evU Prince of fFmSts men- 
tioned in fiftaj there's only a Relatioa of vhat was the 
ExecotioiiY noc of vhat was the Jnd^inenc. And Ctle 
2 Im/i. 195. Jays, That die Jndgment «as in Parlia- 
ment, and therefore die Jame can be no Precedent to 
thb Porpoje ; and any one that rons orer Citt»m*% 
Records, will find the Judgments in Parliament to be 
Difiercnt, as the Natme of the CaJe le qnii cd. No Ar- 
gument can be drawn from the Afis of the Lcgiflatiire 
to govern Jodidary Proceedings; however, ^dha Hmir% 
CaJe, I //. 4. Cstt. 401. is as now contended fior. Be- 
fore the I //. 7. there were Jbme E iio nco us Attainders; 
and the 29 EL takes Notice of them as Jo erroncoos. 
The Jodgments againjt Brmfm and Sir Jmdrww Hilfej 
(dted below) are plainly errooeoos; diey difpoje of the 
Quarters, which they ooght not, bat leave the Jame to 
the King's Pleajiire. Sir Andr€%K% Precedent is a mon- 
Jlroos Arbitrary Command by Writ, to Commijjioners of 
Oyer and Temdn£r^ ordering them to Examine him, and [13^ 
to give Judgment in manner as in the Writ is direfied, 
that therefore is not to be juftihed ; and 'twas hefi>fe 25 
£. 3. Henrj Rcpm 21 R. 2. doth dijpoje of the Quar- 
ters, and hath other Errors in it ; and Jo have /flUtMrn 
Bathur/F% and Henry Smtb\ which were in 3 //. 4. 
But from that Time to 26 Car. 2. there*s none which 
do admit it. The four Precedents at the Oib/ Bmify 
were againjt PopiJh Priejb, and what private politick 
Reajbns or Commands might occasion the Om^Qioii, is 
unknown; and Hampden was not Executed, but his 
Judgment was upon a ConfeJJion, and hb Life Javed, 
the Reafon of which is aljb unknown : So that there 
have been none Executed upon fuch Erroneous Judg- 
ments: 



verfus Walcott. 175 

mcnts : And that there are no more Precedents, with 
the Omijjiony is a good Argument, that thoje many 
which have this Particular in them, are Good and 
Legal ; the conjlant Current having been this way, 
proves the fame to be the Common Law. And this is 
the mojl Jevere Part of the Punijhment, to have his 
Bowels cut out while alive, and therefore not to be 
omitted. As to the Earl of EJfex*% Caje in Moore^ and 
Ower^^ Cafe in Rolts Rep. the firjl is only a Report of 
the Cafe, and the lajl a Dejcant upon the Judgment, but 
neither do pretend to recite the whole Judgment. 

Then to pretend that this Judgment cannot be Exe- 
cuted, is to arraign the Wifdom and Knowledge of all 
the Judges and King's Counfel in all Reigns : And 
Tradition faith that rlarrifon^ one of the Regicides, did 
mount himfelf, and give the Executioner a Box on the 
Ear after his Body was opened. 

Then *twas argued. That if it be a necejjary Part of 
the Judgment, and be omitted, it is a fatal Error, and 
doth undoubtedly in all Cafes give a good Reafon for 
the Reverfal of fuch Judgment, as in the Common Cafe 
of Debt, where damna are omitted in the Judgment, 
tho' for the Advantage of the Defendant, as is Beecher*% 
Cafe, and Teh, 107. Bejides, if this be legal, then all 
thofe Attainders, in which this Particular is inferted, 
mujl be illegal ; for 'tis impojjible that both the Judg- 
ments jhould be right ; for either thofe are more fevere 
than they jhould be, or this is more remifs. To jay 
that 'tis Difcretionary, is to give the Judges a Power, 
which they themfelves have difclaimed ; and to Reverfe 
this Reverfal, is to tell the Court of King*s Benchy that 
they are not obliged to follow the General Practice of 
their Predecej|brs ; that they are obliged to no Form in 
their Judgment for Treafon ; that nothing but Death, 
and being drawn to it, are ejfential ; and according to 
that Doarine, a Woman might receive the Judgment of 
Quartering, and a Man might be burnt, and both 
according to Law. But the Conjlitution of this King- 
dom hath prefcribed and fixed Rules and Forms, which 
the Executive Power is obliged and bound to follow ; 
that as Nothing can be made or conjlrued to be an Of- 
fence at the Pieafure of the Court, fo no Judgment can 
be given for any known Offence at Pieafure. But the 
Law, either Statute or Common, hath ejlablijhed what 
is an Offence, and what is its Punijhment; and there is 

nothing 
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Sir Evan Lkyd, Bar. axJ Dome Mary 
Wift^ and Sidmj Guklpkm^ Esq; and 
Susan his Wife^ AppiUants^ Tcrfus Sir 
Richard Carev^ Bar. an Infant ^ the 
Son and H<rir cf Sir y^hn Carear, Bart. 
diceafid, BifpGndenis. 

APPEAL from a Deocr of IX^id0M m Ckmmxry. 
The Caje was dnis : iEiV^ Tmnff died Jcijcd m 

;^^ Fee of/evcral Lands in the Jcretal Coudcs of &mkp^ 
rho. Dadigb and ilmt^vntrj^ leaving three Danghtcfs and 

Coheirs, Alarj^ Puulapt and Smftm^ Smjmm nunfied 
Sidx£y Gsds^kjm^ one of die prrfent ApfxDantSw In 
yufy 1674, Alary and Ptntlspf^ m Coo^deiatian of 
400c/. paid to the jaid Man br Richard Came^ ^Fl« 
and in Cofi|ideration of a Marriage to he had, and wUcfa 
was afterwards had, bcmeen Pgiulafe and the ^id 
Rubor J Careur^ by Lea/e and Releaje, conrey all thoje 
their two Parts of the jaid Lands in Dtmkigby Sabp and 
Msntgmurjy to Tm/tees and their Heirs» to the Uje of 
Richard Carrtv for Life, then to Pimtkft for Life fix* 
her Jointure, then to the jaid Tmjlees and their Hcirs^ 
doring the Lives of Richard and Pauiape^ to prejenre 
contingent Remainders ; then to the fiijl and odier Sons 
of Richard and Pcnchpt in Tail Male jhccefpTelv; and 
in Default of Ijfoe Male, to the Daughters of Richard 
and Pemlapt in Tafl ; and in Defaolt of joch Ij|iie, as 
to one Moiety of the jaid two Parts, to the fiijl and other 
Sons of the faid Ptneiep* by any other Hojband in Tail, 
the Remainder of all and jingolar die Premijes to the 
jaid Richard Carrtv and his Heirs for ever, jobjefi to 
The ProTifo. this Provifo, That ifitfitculd happm that m§ Iffui oftht 
faid Richard, upm tki Body ofthifaid Peadopt^ Jhtuld 
he living at the Deceafe of the Survivor ofthem^ and the 

Heirs of the faid Ptndopc jhomU withim twehe Ahmths 

-ft. ,1 
tjter 
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2/^/r the Deceafe of the Survivor of the f aid Richard and 
Fenelope dying without IJfue as aforefaid, pay to the Heirs 
or AJftgns of the faid Richard Carew the fum of 4000/. 
that then the Remainder in Fee-ftmplefo limited to the 
faid Richard Czrcw and his Heirs JhouU ceafe ; and that 
then J and from thenceforth y the Premifes Jnould remain 
to the life of the right Heirs of the faid Penelope for 
ever. 

After this Mary intermarried with the Appellant Sir 
Evan Lhydy and a Partitioa was made of the Premifes, 
and the fame had been enjoyed accordingly ever /ince, 
and Mr. Carew and his Lady levied a Fine to Mr. Go- 
I3^J dolphin and his Lady of his part ; who did thereupon 
by their Deed dated 23 Sept. 1676. covenant to levy a 
Fine of Mr. Carew*% two parts to fuch Ufes as he and 
his Lady Jhould limit and appoint, but have not yet 
levied the faid Fine. 

Richard Carew and Penelope his Wife, to avoid all 
Controverfy that might happen, whereby the E/late of 
the faid Richard Careiv^ or his Heirs, might be 
quejlion'd or encumbered by the Heirs o{ Penelope; and 
to the End to extingui/h and dejlroy and bar all fuch 
EJlate, Right, Title, Equitable or other Intere/l, as the 
faid Penelope then had, or her IJQfue and Heirs might 
have or claim to the fame, by any Power, Settlement 
or Condition, on Payment of 4000/. or otherwife to the 
Heirs of Richard Carew by the Heirs of the faid 
Penelope ; and for the fettling of the fame on the faid 
Richard Carew and his Heirs, did in Michaelmas Term 
1 68 1, levy a Fine of the Share and Part allotted to 
them, and by Deed of Decemb, 1681. declare that the 
faid Fine Jhould be to the Ufe of the faid Richard for 
Life, Remainder to Penelope for Life, the Remainder to 
the faid Richard Carew his Heirs and AJ|igns for ever : 
And do further declare, That the Fine agreed to be 
levied by the Appellants Sidney Godolphin and Sufan his 
Wife, by their Deed dated the 23 Sept. 1676. Jhould 
be to the fame Ufes, and then direS the Trujlees by 
the flrjl Settlement to convey to thofe Ufes. 

Penelope died without IJfue in 1 690. Richard Carew 
made his Will in yfug. 1691 . and devifed the faid Lands 
to Sir John Carew Bar. his Brother, fubje3 to pay all 
his Debts and Legacies, and made Sir John Carew his 
Executor. 

In Decemb, 1 691 . Richard Carew died without IJfue, and 
Sir John Carew entered, and was feifed and pojfejfed of 

A A the 
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the Pmnijcs, and paid 4^55^ fir Ar IMfli ^ RiAmrd 

Carem. 

Sit 3^gfct Car em died, and die 

Careut an Itsbast, is fan Son^ Hot 
The Appcilantiy J£nr7 

Lands as Heirs to Perulape hf ^ 

wifo in die fii^ Setdcmcnt upas 

exhibited thdr Bill in Chancaj cd 

10 coavtj the E|iate to than upas jack 
Bin di^mtfU Upoo hearing of this Canje on Bil a 

^^^<^' Court ordered a Scare of the Cafe fac 

was as above; and after w ards die Cat» ajj^tedby die 

Chief Joflice of die Cammam PUms^ mtA Mr. J^tn 

Rookjbjj feeing no Canje to iciicvc the PUatMb dip 

mijBU dieir BilL 

Argomcfit Ivt And now it was argncd on Behalf of the Appdbmts, 
N^ D^*^"' '^^^ ^"* Difmiipon ought tobe Jeta^de ; awiamm^ 
ofa Pe^p^ty. ^^I^^ Things, it was hiji/bed on in Favour of the Appeal, 

that this Provijb was not void ; that it ra within the 
Reajbn of the Contingent Limitations allowed by the 
late Lord Chancellor Nottingham in the Ca|e of the 
Duke of Norfolk^ and there were quoted jevcral Para- 
graphs in the Argument made by the jaid Lofd Chan- 
cellor, as that future Interejb, jpringing Tmjb, or [l39 
Tru/ls Executory, Remainders that are to emerge or 
arije upon Contingency, are quite out of the Rules and 
Reafons of Perpetuities ; nay, out of the Reajon, upon 
which the Policy of the Law is founded in thofe Cajes; 
especially if they be not of remote or long Conjideration, 
but jtich as by a natural and eafy Interpretation will 
fpcedily wear out, and fo Things come to the right 
Channel again : That tho' there can be no Remainders 
limited after a Fcc-Jlmple, yet there may be a Contin- 
gent I'Ve-jimple ariJe out of the flrjl Fee ; that the 
ultimHm quod fit^ or the utmojl Limitation of a Fee 
upon a l*Ve in not yet plainly determined ; that tho* it 
be imnojfible to limit a Remainder of a Fee upon a Fee, 
Tt *tiK tivM im(H^|nblc to limit a Contingent Pee upon a 
i*Ve \ \\\^\ no Conveyance is ever to be fet ajide in 
(^hftmf*f% where it can be Jupported by a reajbnable 
Coh(lruttlon» crj>ecially where *tis a Family Settlement. 
Then theje I^tiragraphs were applied ; and further 
ur^cdi T\\^\ there could not in Reajbn be any Differ- 
ence IvrtWTen tt Contingency to happen during Life or 
Lives^ or wUhtn one Year afterwards i that the true 

Reajbo 
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Reajbn of fuch Opinions, which allowed them if happen- 
ing within the Time of the Parties lives, or upon their 
Deceafes, was becauje no Inconvenience could be appre- 
hended thereby ; and the fame Reajbn will hold to one 
Year afterwards ; and the true Rule is to fix Limits 
and Boundaries to fuch Limitations, when fo made, as 
that they prove Inconvenient, and not otherwife : That 
this Limitation upon this Contingency happening, was 
the conjiderate Intention of the Family, the Circum- 
Jlances whereof required Conjideration, and this Settle- 
ment was the Refult of it, and made by good Advice : 
That the Pine could not bar the Benefit of this Provifo; 
for that the fame never was, nor ever could be in Pine- 
lope^ who levied the Fine. 

As to the Pretence, That if the Appellants were re- 
lieved, Richard Carew who married Penelope would 
have no Portion with her : 'Twas anfwered. That that 
could not alter the Cafe ; the Agreement and Intention 
of the Parties being the mojl conjiderable Matter, and 
bejides, Richard enjoyed the EJlate during his Life 
without Impeachment of Wajle. And as to the Debts, 
'twas anfwered. That thoje were no Ingredients in the 
Quejlion ; however there would be 4000/. paid towards 
it, and the Perfonal EJlate was more than enough to 
pay the Rejidue. For which, and other Reafons, twas 
prayed that the DifmiJJion might be reverfed. 

On the other Side it was inji|led on with the Decree, Argument 
I. That the Limitation by the Settlement in July 1674. ^^* j^j^^^ 
to the Heirs of Penelope^ upon Payment of 4000/. by ^° ^ 
them to the Heirs of Richard CareWy within twelve 
Klonths after the Death of Richard and Penelope without 
IJfue, at the Time of the Deceafe of the Survivor of 
them, is a void Limitation, the Fee-fimple being before 
limited to Richard and his Heirs, and fo not capable of 
a further Limitation, unlejs upon a Contingency to 
happen in the Life of one or more Perfons in Being at 
the Time of the Settlement ; which is the furthejl that 
the Judges have ever yet gone in allowing thefe Con- 
tingent Limitations upon a Fee ; and which were the 
Bounds fet to thefe Limitations by the late Lord Chan- 
cellor Nottingham^ in the Cafe of the Duke of Norfolk. 
That tho' there were fuch Exprejfions as had been read 
on the other fide, yet the Bounds fet by him to thefe 
Limitations, were only dependent upon Life or Lives in 

Being 



i8o 5:^ £r^ Lbrd^ Bar\ & of, &c. 



Bcsog,. and nrrer js xiA wnt may fnther : And if they 
^^kdold be ene&aei. imd alknned to be good apon Con- 
tingcsoes ir hi^pcn vitxiiii twdve ^lontbs after the 
Dcaib ^f ;me ^ in:vr Pa^sB^ tbej may be as well 
alkfvcd ixp?fi CmtiQ£ciicics t^ bapfcii within a thoajand 
Yean; bjwi&di aZ txc >iijdiie&, iliat are the necejfary 
Cscjeqnessxs ^c' PerpeCBitiesi, whadi have been jb in- 
dsAn^^Zj axx^naei a all A^^cs, will be let in ; and the 
Owner £« a Fee-^aepiie nns clogged would be no more 
capable cc' pr^v^a£ ix tiK Nco^ties and Accidents 
d hs Faachr, t3&aa a bare Tesimt fiar Life. 

2. If lbs I Jiryarua were gs^d, 'twas urged. That 
the ELoaie hwrccL? tbe Hen ^ P/wi»^ was virtoally 
in her. aivi he; Hesrs ^sdk daim by Dejccnt from her, 
zkX as Pcnriaccs ; aad H* C^Bjeqnence this EJlate 
Zt hKT«i W tke" F»e of PtmtUpe : The 
2t hrnrg^ t^ Fewer 19 eke Hcks not befaig to 
nrimir ibe Aace^ur ; b«t biecaafecke Power could not 
in its Natarc he cxccatei Htil after eke Deoeaife of the 
Asfdur, it bdi^ te take c<feS npoa a Contingency 
dbat cc«Li ax k^pea tifi after tkat Time ; and thi« 
Bin and Appeil was loc odbr t? bare eke pdd Richard 
Camcy wbe married PrwtMf^ t? karencCOBe Farthing 
Pcrtistt witk bis Wl^e, htt t^ mdbe tke asw Refpoodcnt 
Sir RLfur-'i iZt^fv t? k;je tke 4S55 «lwbkk kb Father 
Sir y:c^ Cxr/sr paii» as ckirgei on tke Lands in 
QpcitJCiL Fcr wkidi ReajcBS, ami many otkers weU 
urged atvut the Mijch^" iiid I>u^cr of PerpetoitieSy 
and tkeir Locreaje of late Yearv t? tke fiangling and 
TfDrf- Roin of many Faailks^ k was ptaycd tkat tke Decree 
^ of Dii ax^pon might be affirmed : Bat tke pme was 
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Sir William Morley, Knight of the Batb^ 
Plaintiffs verfus Peter Jones^ Defendant. 

WRIT of Error to Rcvcrje a Judgment in B. R. Ufet of* Fine 
in Ejeflmcnt upon the Demife of Billingbam, ^J^^^ 
npon ajpecial Verdifi, which finds, T\i2Lt Jnm Bowyerj Oeedk 
Spinjler, was feijed in Fee of the Manor of Fr inch am ; 4 Mod, 261 to 
that the (aid Anne and Ed. Morky^ Efq; and Sir Will. l^\ 
and /. frills ante tempus quoy ^c. vt%. 22 July 1664. did 2 Salic 677. 
]] make, and as their Deed deliver, a certain Indenture with 
their Seals jealed, whereby the jaid Anne demijes the 
Manor aforefaid to Sir JVilliam and JVells^ and their Exe- 
cutors, for one Month from the Day next before the Day 
of the Date ; that Sir W. and JVells entered and were 
po0e|fed ; that they the 23d of July in the faid Year 
jealed, and as their Deed delivered, another Indenture 
with their Seals fealed, whereby the jaid Anne^ reciting 
a Marriage intended between Anne and Edward ; and 
that Edward had agreed to fettle a Jointure out of his 
Lands to the Value of 300/. per Annum ; and that the 
Jaid Anne had agreed, in caje the Marriage took effeS, 
and a Jointure were made, as aforefaid, to fettle the 
Jaid Manor on him and his Heirs, and to particular 
Trujls after-mentioned, until the jfame be performed. 
She the faid Anne^ in Conjideration of the Marriage, 
and in Performance of the Agreement on her Part, 
Bargains, Releafes and Confirms to Sir W. and fVells 
their Heirs, the faid Manor, and all her Right, ^c. 
and the Reverjion, CsTr., in Trujl for the faid Anne 
and her Heirs, until the Marriage take eifefi, and 
AjQfurance of a Jointure be made as aforefaid ; and after 
fuch Marriage and AjQfurance of fuch Value as aforefaid, 
then to the Ufe of Edward and his Heirs, l^c. 

Then the ijl of Auguft 1664. a Marriage was had ; 
then the 29th of Jan, 1665. a Deed is executed be- 
tween the faid Edward and Anne oli the firjl Part, and 
Toung and Trujier as Trujlees on the other Part, re- 
citing that a Fine is already acknowledged, and agreed 
to be levied in due Form of Law next Hilary Term, 
between the faid Toung and Trufter Plaintiifs, and the 
Jaid Edward and Anne his Wife, of the faid Manor of 

Frencham 
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Frmchaniy and thereby declared that the Jaid Fine 
Jhould be to the Ufe of Edward and his Heirs. Two 
Days after the Execution of that Deed, and before the 
Fine levied, v/z. 31 Jan. 1665. another Writing in- 
dented was made and executed under Seal, between the 



aid Anne of the 
ideration of the 



Jaid Edward of the one Part, and the 
other Part, whereby they both, in Con 
/aid Marriage and other good Caufes, did Covenant, 
Confent and Agree to revoke all former Grants, Bar- 
gains, Contracts, Writings, Covenants and Obligations 
made or done between them, or any other for them, 
until the jaid Edward had performed the Agreements 
in the jaid Marriage Settlement on his Part, both in 
Law and Equity ; and that in De&ult thereof, it might 
be lawful for the jaid Anne and her Heirs to enter into 
the jaid Manor and Land, conveyed by the jaid Settle- 
ment, without the Lett of the faid Edward and his 
Heirs. 

Afterwards the Fine was levied OSfabis Purifica- 
tionisy which was the 9th of February in that Term : 
And afterwards by Indenture between the jaid Edward 
Morley of the one Part, and one Henry Dobli of the 
other Part, dated 9 July 1666. the faid Edward^ in 
Conjideration of 600/. Mortgages the jaid Manor to 
Doble and his Heirs : Then Uie Money not being paid 
by Edward Morley to DobUy Doble did 2 June 1676. 
in Conjideration of 600/. with Interejl, paid by Sir 
William Morley y convey the jaid Manor to one Thomas 
Young I that Edward Morley did never convey the 
Lands agreed to be conveyed for a Jointure to the Value [142 
of 300/. per Annum^ but did fettle and convey only 
Part, which was of the Value of 250/. per Annum^ and 
no more, and that fubje3 and liable to the Payment of 
15^1 Yearly for ever to a Stranger. The faid Anne dies 
without I JTue, and Henry BelUngham was Coujin and next 
Heir, Etjiy i^c. And Judgment was given in B, R. pro 
quer*. 

Argument for It was argued on the Behalf of Sir William Morley^ 
Ei^r*^**^*" That this Judgment was Erroneous ; that the iirjl Deed, 
and the Matter of the Jointure was nothing in the 
Cafe ; that the Quejlion was, to what Ufes the Fine 
was levied ? That the Deed executed under Seal be- 
tween Edward and Anne^ and the Trujlees, did effec- 
tually declare the Ufes of this Fine, and that the fecond 
Injlrument cannot be made Ufe of, as a Deed to con- 

troul 
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troal the former ; that the iirjl was fairly made, and all 
Parties rcquijite concurring to it. And that of 31 yan. 
was not a Deed ; for a Man cannot make a Deed to 
his Wife, or to himjelf ; this cannot be conjlrued a 
Deed Poll, when 'tis Indented ; for that is to conjlrue 
a Thing different from what it is : Intent may be con- 
jlrued, but one Thing or Sort of Injlrument can never 
be taken for another. Then fuppojlng it a Deed Poll, 
it doth not revoke, it takes no Notice of the Fine or 
the Deed ; it hath no Reference to either of them ; it 
jays that all Agreements are to be void ; but how ? 
'Tb not abfolutely ; only till a particular Thing be 
done : So that 'tis not a Revocation, fo as to annul the 
Deed of the 29th, and the Hujband by this neither did, 
nor could direfi the Uje of the Fine to be to the Wife. 
Suppofe that, before the Statute of Ufes, a Man had 
declared an Ufe to his Wife, it was no Trujl or Ufe, 
for that no Subpoena lay at the Injlance of the Wife 
againjl the Hujband. A Man could not be a Trujlee 
for his Wife. Now no Ufe can be executed by the 
Statute, but where a Subpoena did lie before the Statute 
to compel the Enjoyment according to it : And there- 
fore 'tis, that a Corporation could not be feijed to an 
Uje, becauje no Subpoena ; and no Subpoenay becauje 
no Attachment lay againjl a Body Corporate. Suppoje 
the lajl Deed to be any Thing, 'tis only a Parol Evi- 
dence, and that will not revoke the firjl Deed. 

Then here's no Variance between the Fine and the 
Deed of the 29th : The Deed jays a Fine is already 
acknowledged, and to be levied the next Hilary Term, 
between the fame Parties, and of the fame Lands : 
This is either the next Hilary Term after the Conu- 
fance of the Fine, or after the Deed : Then 'tis not 
ufual to acknowledge a Fine, and levy it a Year after ; 
'ds not allowable in Prafiife, and therefore 'tis not to 
be fo Expounded ; for Men are to be intended to aS 
reajbnably, and according to Common Ufage. Now 
'tis true, it doth not appear when the Caption was, 
whether in or before the Term ; yet common Intend- 
ment mujl carry it, that the Caption was before the 
Term, and fo 'twas to be a Fine of that Term, or to 
be in or before the next Hilary ; the Parties defigned 
)] not the Fine jhould lie for one whole Year : If it had 
been in or before, it had been well enough ; then, tho' 
thofe Words are not in, it is plain that the Intent was 
jb. The Earl of Rutland^s Caje was upon Evidence, 

and 
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and not upon Pleading. If levied before the Time, 
that is well. The next Hilary Term, is no more, 
than on or before ; or in Hilary next at the furthejl, 
or by Hilary Term next : Theje all do Jbond much to 
the fame Purpofe in common Underjlanding. The 
End of a Good Conjlrufiion is to /apply the Defefis of 
Exprejjion ; then taking it for the next Hilary Term 
after that Term. If I do a Thing before the Time, 
'tis done in Porfuance of the Intent ; for the Day s^iven 
is for the Advantage of the Party, who hath Liberty 
given to forbear the A3 during all that Space, till the 
lajl Day of the Time given ; but if he doth it Jboner, 
the End is fulfilled ; /b Payment before is always 
reckoned as Payment at the Day. And 'tis ]b in all 
Cafes, where the Time is not in the mojl conjiderable 
Part of the Agreement, as in Harvejl, in Winter, or 
the like ; and the Nature of the Afi is fuch, that 'tis 
mojl convenient for the Obligee or Covenantee to have 
it at that Seafon, and not before. In the Earl of Rut- 
land's Cafe, 'tis agreed if within the Time, 'tis good. 
Will any Man fay that this is not the Fine which was 
meant ? If a Covenant be to make a Feoffment in 
Trin. Term next, fuch a Feoffment before fulfils the 
Covenant : This is not a Fine acknowledged by any 
other Parties, of any other Lands, or upon any other 
Agreement. Suppofe a Man had a Power of Revoca- 
tion by Deed under Seal with WitnejQfes, and had co- 
venanted in fuch Manner to levy a Fine before this Day 
Twelve-month, and before the Day he had levied a 
Fine ; now the Deed was no Revocation, becaufe not 
exprefs, and of itfelf made no Alteration in the EJlate ; 
and the Fine of itfelf was not, becaufe not by Deed at- 
Deed and Tine tejled ; but both together make a Revocation ; they are 
Com **"* ^^^ ^"^ Conveyance, as was adjudged in the two Cajes 

of ff^i^on and Garret y and Herring sjid Brown; jhould 
not this have been a Revocation ? Either this flrjl was 
de/igned to deceive the Wife, or the fecond was dejigned 
to deceive Creditors and Mortgagees ; the Creditor is 
to be preferred. Suppofe the flrjl were made, as 'tis 
mojl likely, to enable him to borrow Money, 'twould be 
had to conjlrue the fecond Good : Would any Purcha/br 
have doubted this Title, if he had feen the Fine and 
this Deed of the 29th ? To allow this fecond, is to 
countenance a Prafiife which may deceive any Man ; 
for a Deed precedent leading the Ufes of a Fine is bind- 
ing, and concludes againjl any Thing but an intermedi- 
ate 
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ate Deed between that and the Fine ; and jiich private 
Agreement between Hufband and Wife may be had and 
pretended in any Caje whatfoever. Then was cited 
Havergill and Hariy 2 Rolls 799. And 'twas further 
faidy that againjl a Mortgagee the jecond will be void, 
according to Pr^^^r's Caje, i Sid. 133. A Conveyance 
voluntary, that was good in its firjl Creation, may be- 
come void by jubjequent Accidents ; and in Truth it was 
admitted below, that this jecond Writing was no Deed, 
4j had no more Efficacy than a Parol Averment ; and con- 
Jcquently the only ^are can be. If this Fine be another, 
and different from that which was meant and intended 
by the Deed of the 29th ? For if it be not, then Parol 
Averments or Agreements ought not to be admitted 
Be/ides, this is but Evidence, nor proper for the Court 
to con/ider, and the Jury jhould have concluded fpecially, 
That if Parol Evidence, or a naked Averment jhould 
be admitted, then they find to fuch Ujes : But here 'tis 
like finding the Badges of Fraud, without finding the 
Fraud itjelf ; or a Demand and Denial, without find- 
ing a Converjion ; upon neither of which can the Court 
Judge the Thing to be a Fraud or a Converjion. And 
for theje and other like Reajbns it was prayed, that the 
Judgment might be reverjed. 

It was argued on the other Side with the Judgment, Argument for 
That this Fine thus levied was not to the Ujc of the .^« l>efendant 
Hujband, but of the Wife and her Heirs ; that the Fine wh^ Atct- 
is not to the Ujes in the Deed of the 29th, but controlled ment allow- 
by that of the 3ijl, *Twas agreed, that if there be a *^^*> <**" ^^^ 
Deed to levy a Fine, and in Pursuance thereof a Fine 
it levied, to the Perfon, of the Lands, and at the Time, 
no Proof jhall be allowed, that the Fine was to any 
other Uje : But if it be in cafe of a jubfequent Deed, 
then Averment may be againjl it ; but by the making 
of a precedent Deed, all Parties are ejlopped to contra- 
diSL it, unlejs there be another Deed of equal Nature to 
control that. Where the Deed is punctually objerved, 
there is no Liberty to aver the Contrary; but where 'tis 
not purfued, the Averment is conjljlent. Where it doth 
vary, yet if nothing doth appear to the contrary, there 
the Fine jhall be conjlrued to be to the Ujes of the Deed 
by Conjlrufiion of Law ; a Wife is bound by the Huf- 
band*s Declaration ; and if the Fine be in Purfuance of 
the Hujband's Deed, 'tis as binding to her, as if jhe 
were a Party : An Infant cannot avoid a Fine, where 
there was a Deed agreeable, but by reverjing it 

B B Then 
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Then 'twas argued. That here iras Jbch a Variance 
as did allow of Jiich Avennent ; that 'tis Troe, the 
Deed of 29. had been a good Declaiatioo of the UJcs of 
this Fine, notwithjlanding the Variance, if the Writing 
' of 31. had not been made ; bat there being a Variance, 
that is admijfible ; that this Fine now found difiers as 
much from that in the Deed, as if it had been levied at 
a Time after ; that lev3fing it before, makes it not the 
Jame. The Woman perhaps here did agree to levy a 
Fine at this Dijiance of Time, that Jhe mi^t in the 
mean while have a competent Provijion oot of her Hof- 
bands E/late for her Jointore, then when jhe levies this 
Fine at a different Time, jhe doth not do it in ParjiH 
ance of the fiijl Deed. Then i Rep. 76, o^, 3 Bm^. 
231. 2 Rolls Jbridg. 251. 2 Cro. 646. 2 RMs Ahrulg. 
799. Savil 124. I Leom. 210. 3 Cn, 210. I And, 24a 
were quoted, and either anjwered or applied to this 
Point of Variance. 

Then 'twas faid. That diere was a Difference b e tw ee n 
a Fine that varies from a precedent Deed, and a Fine 
that is followed with a jubfeqnent Deed or Dedaration 
ofU|es. If there be a lub^oent Declaration, the Heir [14; 
at Law cannot aver that 'twas to the Uje of the Coonjbr 
and his Heirs, or to any other Uje than what is in the 
Deed ; the Party himjelf or his Heirs cannot aver it, 
but they are ejlopped by this Deed, tho* jnbjcqnent ; 
however, a Stranger is at liberty to make jiich Aver- 
ment : But if a Deed be precedent, and the Fine varies, 
and is not the fame, there none are ejlopped, neither the 
Party himfelf, his Heir, nor a Stranger ; becanje the 
Fine jlands alone, without any Deed referring to k, and 
declaring the Ufes of iL 



TlBC 



By what Meant 'Then 'twas urged. That this jccond Deed was fnf- 
^Ufc^ a ficient to declare the Ufes of this Fine : If the Ufe ari|e 
upon, or by Tranjmutation of the PojfeQion, as by Fine 
or FeoRment, 'tis fufBcient without any Deed ; the Uje 
arifes only upon the Party's Declaration or Appoint- 
ment : If without a Tranjmutation of Poj[e0ion, there 
mujl be jbme Agreement binding the Party upon jbme 
Conjideration ; for the Uje being founded in Equity, 
the Chancery would never relieve, where there was no 
Tranjmutation of Pojfejlion, or Agreement npon Con- 
jideration ; and if in Conjideration of Blood, it mujl be 
by Deed ; becaufe the Conjideration is not binding with- 
out it. M9(nri's Rep. Callow and CaOgw. If this Writ- 
ing 
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ingof 31. had exprejQIly declared, that it Jhould enure to 
the Hujband and his Heirs upon juch a Contingency, 
this had been a good original Declaration of the Ufe ; 
and would have altered the E/late, becaufe of the Tranf- 
mutation of the PojQTejOfion : And as 'tis now penned, 'tis 
a good Writing, jufflcient to declare the Ufes of the 
Fine. Any jbrt of Agreement, whereby the Parties' In- 
tent appears is jufflcient. An Ufe is an equitable Thing ; 
and if it appears to have been intended, that is enough, 
2 Leon, 14. Brenfs Caje : Any Agreement between the 
Party that hath the EJlate, and him who is to have it, 
may raije an Ufe in this Cafe. A Bargain and Sale of 
the Lands carries the Ufe, tho' no Mention of it : 8 Rep. 
Fox's Cafe, CroJJing and Scudamore \ in this Cafe there 
was an Agreement between Hujband and Wife, that he 
Jhould have the Lands, if he made a Jointure. A Bar- 
gain and Sale, tho' not enrolled, a Charter of Feoffment 
without Livery, Jhall raife the Ufe of a Fine levied be- 
tween the fame Parties; therefore this Writing is a 
eood Appointment. But fuppofe it were not of itfelf, 
^is fufflcient to control that of the 29th ; for 'tis agreed 
thereby, that all Deeds Jhall be revoked ; which Jhews 
plainly, that the Fine was not to be to the Ufes men- 
tioned in that Deed, efpecially when it varies from it. 
A Parol Declaration of the Mind of the Party will be 
enough to control and hinder the Raijing of an Ufe by 
the Deed and Fine, where different ; and if fo, then the 
Ufe here is to the Wife and her Heirs. Then fuppofing 
the Variance frivolous and immaterial, this Writing of 
the Hujband and Wife is a good Appointment. The 
Trujlees or Conufees of the Fine need not to be Parties 
to the Appointing or Declaring of the Ufes : The In- 
denture precedent is but directory, and if there be an- 
other Direction under Seal before the Fine, it mujl over- 
{AjS\ role the firjl. Writing of itfelf feems enough, 2 Cro. 
29. 3 Cro. 571. But fuppofe an endorfement on the 
Indenture revoking one UJe, before the Fine be levied, 
would not that control it ? This is rather like a lajl 
Will, and the lajl before the Fine muJl Jland. A Co- 
venant to Jland feifed muJl have all the necejfary Parts 
of a Deed, fo as to have been obligatory in Chancery 
before the Statute ; but a mere Declaration of Ufes need 
not to be formal. The Ufe declared by 29th was always 
revokable till the Fine was levied : And this is fufflcient 
both to revoke the iajl Declaration, and to declare new 
Ufes. This amounts at leajl to a Deed Poll, and there- 
fore 
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fore fuffldent. Then were cited Afaor 22, 512. Latch 
139. and many other Authorities : And upon the whole 

Judgment It was prayed, that the Judgment Jhould be affirmed; 

affinned. and it was affirmed. 



Whether a 
Wm can be 
revoked by a 
fubfequent 
Will, the Con. 
tents whereof 
are unknown. 
3 Mod. 203. 
Hard. 374. 
I Show. 537. 
by the Name 
of Hitcbins 
▼erfus Bajfet, 



Sir Edw. Hungerford and John Hill, Exe- 
cutors and Devifees of Sir Will. Bajfet 
deceafedj Plaintiffs, verfus Edw. Nof 
worthy. Defendant. 

WRIT of Error to Reverfe a Judgment in B. R. 
upon afpecial VerdiS in Ejefimentby Hitchins 
the LeJJee of Nofworthyy againjl Sir IViUiam Bajfet^ 
Defendant, for the Manor of Lanrock and other Lands 
in Cornwall ; wherein, upon Not guilty pleaded, and a 
Trial at Bar, the Jury find. That Sir Henry KilUgrew 
was jeifed in Fee of the Lands in Que/lion ; and on the 
1 2th of NcFuember 1644. made his Will in Writing, 
which follows in theje Words, / Henry KilUgrew^ ^c. 
and fo they jet forth the Will, whereby Sir Henry Kille^ 
grew devifed the Premijes to Mrs. jane Berkley (his 
near kinjwoman) for Life ; with Remainder over to 
Henry KillegreWy alias Hill (Sir Henry^s Natural Son) 
in Tail, and makes Mrs. Berkley jble Executrix. They 
further find, that after the making of that Tejlament, 
and before the Time when, Wf. viz. about the Fca/l of 
St. Michael in the Year 1645. Condidit ^ fecit aliud 
Tejiamentum in fcriptis^fed quod fuit content* in eodem ulf 
mentionat* Tejiamento^ vel quale fuit purportum five effe£f us 
indcyjuratoribus prad* non conjiat. And that Sir Henry 
on the 29th of September 1646. died jeifed of the Jaid 
Lands ; that Mrs. Jane Berkley ^ Devijee of the jaid 
Will, in 1644. by Leaje and Releafe conveyed to Mr. 
Nofworthy*% Father, and that the Father died in 1684. 
that Mr. Nofworthy is Son and Heir to him ; that Sir 
William BaJJet is Coujin and Heir to Sir Henry^ viz. 
Son and Heir of Elizabeth Bajfet^ Daughter and Heir 
of Sir Jofeph KillegreWy elder Brother of Sir Henry the 
Tejlator ; that No/worthy^ the LeJJor of the Plaintiff, 
entered and made the Leafe in the Declaration, CsTr. 

But 
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^J But upon the whole Matter, whether the faid Tejlament 
made in Writing 1645. ^^' ^ Revocation in Law of 
the faid Devije of the faid Lands to Mrs. Berkley y 
they are ignorant, and pray the Judgment of the Court, 
Et fi\ And upon this Judgment was given for the 
Plaintiff in the Ejeament 

And now it was argued. That the Judgment was Er- Argument for 
roneous ; that this lajl Will could not be taken to be a ^ Plaintiff in 
Duplicate of the Former, but mujl be deemed a Revo- That a fub- 
cation. That no Will is good but the Lajl ; that every fequent wiu 
, Will is revokable till Death ; that the making of an- J^^^» ^« 
other doth import a Revocation of all former ones, tho' 
it be not ]b exprejQUy declared in Writing ; for it muJl 
be the lajl, or nothing. That this Conveyance by Will 
was anciently a Privilege by the Civil Law, for People Military or 
in Extremis J who had not the Time or AfMance necef- UnfolemnWiU 
fary to make a formal Alienation ; and chiefly intended ^^ 
for Military Men, who were always fuppofed to be under 
thofe Circumjlances ; and therefore the Ceremonies and 
Number of Witnejfes required of others, were difpenfed 
with, as to Soldiers. But now the Rules for Military 
Tejlaments, as they are called, are allowed in moji Cafes. 
That as to Lands, by our Law, was a Privilege only Local Cuftomi 
given to Jbme Boroughs and Places within the King- o^ Devjfing 
dom; and particular Cujlom gave the Liberty of difpo- mon Law™" 
jing Lands or Houfes by Will, and that by nuncupative 
Will or Parol without Writing ; ]b is BraSlon^ lib, 4. 
fiL 272. FletOy lib, 5. cap. 5. Potejl legari^ ut catallum^ 
tarn hareditas quam perquijituniy per Barones London Cff 
Burgenjes Oxon, I Injl. ill. that then came the Statute 
of H, 5. and impowers a Devife by a Man's lajl Will Made general 
and Tejlament in Writing ; but Jlill 'tis by his la^ Will. ^ ^^^^ 
And fo is Littleton^ fe£f. 1 68. If divers Wills, the latter 
Jhall jland, and the others are void, i Inji, 112. In 
Truth 'tis plain Law, the firjl Grant and the lajl Tejla- 
ment In Swinb. 1 part^feSl. 5. p. 14. no Man can die 
with two Wills, but he may with divers Codicils ; and 
the latter doth not hinder the former, fo long as they be 
not contrary. Another Difference there is between Wills 
and Codicils : If two Tejlaments be found, and it can't 
be known, which is firjl or lajl, both are void ; but the 
latter Countermands the firjl, tho' there be a Claufe in 
the flrjl, that it Jhall not be revoked, and tho' an Oath 
were taken not to revoke ; becaufe the Law is fo, and 
the very Making of a latter doth revoke the former : So 
is LinwoocTs ^ProvituiaC de Tejlamentis ; Jujlice Dod^ 

deridge^s 
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UiMoax^^ X JE/». 6c 61. PimtL 54.1. Pirismi^Jk^^ ijS, 
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Exccacan, aai tbcr pkad a T^bMoit whuiJbi dxj 

Ac Pbinff Rulks. tkat die 




jcGsmidieM 
Ae >IcaBi[g cf tbcje Bscb GiM^ Iscw diait a Wm 
fsrcjlBT inAi agy b tbc o^r \ViD I 
¥W'jfii^ \ wsx B it, aHit 91 CoBCnucfT oc Rgpiignjmr 
bccwcB Ac CBt aad At cAcr, is tnJMinr to aakc ai 
RcTscatini : For thy Aevt fcc ao anr Wfll ayde, jet fl^B 
a Rev^xatioo ma J be br Wcfd of >Io«A, as 2 Gx 49, 
115. I Cn. 51. 3 Ox. 7S1.BaT, aTCtiBesp^ jhallre- 
Tckc a Wfll; jb/han a Deed tint loidi ao Efiiea, as 
Fcoffinciit without Ltvenr ; a Derife to y. £. or to a 
Coqscratioii, vlieii Acre is no/bdi, wiD doit: So tliat 
'tis not the CootndifiioB betmcn Ae Difpo^ wfaich 
rerokes, ion Aat which is no Difpq^don at aU wiD do 
iL Wlietefiwe the Meaning of Ae Anthon dtcd is 
Jbmewhat d]e ; and it can only he this. That there is 
Jbmewhat partioilar in a WiD, to Aat Inf bmnm t of 
CooTcrance, more than to any cAer, Aat even the 
>Iakii^ oTa new Will is a jiifficient RerocntioQ ; the 
Words are plain, hy the making new Will the former 
are all dejiroycd ; for there can be but one lajL And 
when a Man makes and declares a new Will, that new 
Will mn/l be prefomed to contain hb whole Slind con- 
cerning the Di/pofition of hb E/iate. Declaring his 
^^^^^^ WiU imports Aos mnch, and excludes all other. When 
a Man would alter Part of his Will, there is a proper 
Injinunent for it, called a Codidl, which is known in 
Ae Law as well as that of a Wfll : Here's noAing 
found of a Reference to the former. To judge it other- 
wife, wouki confound the UJe of Wflls and Codkik, 
aiKi the Difference between Aem. ^Tis true that a Man 
may make partial Wills of Jeveral Parts of his Ejlate, 
and all may Jbmd toge Aer ; but then they mujl be de* 
ciared to be Wills concerning particular Things ; and 
Acy arc but fevcral Pieces of Ae fame Will, tho* written 
in different Papers : But then in pleading one of them, 
you mujl not generally fay he made »/r' vslumtatem^ but 
ultimam voluntat^ of fuch a Thing : But here *tis aUui 
teJlanuHtumy i.c. a general TejlamenL The 2 RUh. 3 
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fol. 3. is direfily thus. The Defendant pleads one Will, 
the Plaintiff replies another, and Exception taken, be- 
caufe he did not traverfe the former, but held needlejs 
to do ]b, quia per ult* teflamentum^ ut placitatur genera* 
liter ^ primum tejlamentum revocatur in omnibus : And it 
cannot be pretended, that this might be the fame Will 
written over again ; for if ]b, it could not be aliud ; it 
would be the jame. Theje are not Quibbles upon 
Words ; for can it be faid that this is a Devife by the 
la/l Will of Sir H. when there is another. Nor is it an 
Obje6iion, that the Contents do not appear; for the 
Will belongs not to the Heir to keep, and conjequently 
not to jhew ; in pleading he is not bound to a Profert ; 
it is enough that there was a jubjequent Will. And as 
the latter may Confirm or be conjijlent with the former, 
Jo it may not be ]b ; and the Conjijlency is not to be 
prejumed, ejpecially againjl an Heir at Law, and in 
PojQfeJlion. In the Caje of Coward and Marjhal^ 3 Cro, 
721. the Subjlance of both are declared, and thereby 
they appeared to be Conjijlent, and conjequently no Re- 
vocation. Here Eadem mem fie tejiandiy the fame Intent 
of difpojing his EJlate the fame Way can never be 
thought to continue, for then there had been no Occajion 
of making another Will. If this be not a Revocation, 
it is an hSL void, and to no Purpoje, which is never to 
be intended. Then it was injijled on, That the bare 
Afi of making and publijhing another Will, is a Revo- 
[49I cation ; and the Finding of the Contents unknown is 
void : If this be not a Will, 'tis a Codicil ; and that is 
contrary to the finding of the Jury: For the Verdi^i 
mentions a fecond Subjlantive independent Will, with- 
out Reference to the former ; which fecond Will is a 
Revocation : And therefore Hwas prayed that the Judg- 
ment Jhould be reverfed. 

It was argued on the other Side, in Behalf of Mr. Nof- Argument for 
worthy^ That this was no Revocation. That here had been ^^^^^^^^ 
a great Stir about Nothing, for that Nothing appeared 
againjl his Title ; that a Man may make a Will of fe- 
veral Things at feveral Times, and they both Jhall 
Jland; that a deliberate Will being made, the Contents 
whereof are known, Jhall never be revoked by that 
which is not known : Nothing can be judged upon that 
which doth not appear, and confequendy it can never be 
Judged to be a Revocation. Here's another Will, and 
nothing is given by it, nothing is found to be given by 
this fubfequent Will. The Form of entering the an- 
cient 
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Gkat Jadgments «as» ^aaims viiSsy leSis^ sf mm£tb^ Sf 
ftr driswK f^tMi zwTr'.JefSh ; mem vInt k hoc read to 
make a RcTfcaLtkan? 2^3. fsL 3. k vidi the Jodg- 
mcnt ; fcr dioe *tis leplied that he maAt awothrr Exe- 
cutor; dKfe air the C^tets pleftded, Jiifficieiit to 
maintain hs Cevnt, and anfvcr the Drfradant's Bar ; 
die Bock is, fer hsc pad m^ms ExeaOwr mmdmdtmr. 
Then was dtcd i Oil 51. Ae Rea/bn gntm is, fmza im 
SMtzii mm fr^Hamiar frt uSsmumt^ im^ here being a 
gocd Win, at die mcjl ^ cdier is doiisdkL i Cn. 
114, 115. Semal WiDs of JeToal Thn^ maj he 
m^. And the jame Bi£wk 5^5. is Cmr. i. vhidb Re- 
Jblnticvi Sergeant Msymsri^ in aigmng this Caje bdotr, 
pid diat he heard in the Qwt of Kim fs Bmct. *Tis 
the fofcieiS Matter cf the WiUs and Ae Repi^gBancj 
which makes the Rerocation. In this Ptrr Caje, in the 
Exchequer, upon an Em^^jt Bill, 'twas held fay HmJe 
to be no Revocatkn : *Tis in Harara 375. Cake npon 
Lstt^tm^ wiiidi hath been qooted, rtMwmli npon theje 
Words /mr«/ Dgxrijh^ and if diere be no Dnife in the 
Second, diere can be no Sen^ or Meaning in it ; and 
conjeqoendj nnle^ P™^ Meaning appear, it can never 
bean Eiiience of a Chai^Qf hisMind. Asitmight 
be a Revocation, /b it might be ctherwi)e; and he, that 
wdl have it to be a Revocation, mn|| prove it to be Jhch. 
No Man can affinn that everr WOl ma^ necejj^rilv be 
a Revocatktt cf a former, fer the /cccod Will might be 
of another Thing« as Gcixb ; or cf another Paicd of 
Land ; or in Coo6rmatim cf the Former. If in the/e, 
and manv other like Cajes, a latter Will is no Revoca- 
tion of a former, how can it pogiblv with Jnjiice be con* 
doded, diat a latter Will widiovt Coments, Purport or 
Effefi, Jhall be a Revocation of a former ? And tho' 
die Jury have in this Caje believed the WitnejDcs, and 
fevrnd that another WiQ was made, it mav be of dan- 
geroos Conjeqoence to encoorage and con^me this a Re- 
vocation, withmt k]ft?«ii]^ the Contents ; for no WiQ 
can be jecnre againfl the Sweaiii^ of a new Will, if 
there be no NecejQStv of /hewing it, or p r oving what it 
wasw For which, and other Rea/ins, it was pmjed diat 
thejodgment might be affiimed; and it was affhmcd. 
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0] Sir William Leach & al\ Plaintiffs, verfus' 

y. Tbomfon Leffee of Charles 
Leach, Defendant. 



w 



RIT of Error to rcvcrfc a Judgment given in Nmeompn 
B. R. upon a jpecial VerdiS, on a Trial at Bar ^"\ . . 
in Ejefiment brought by Thomfon on the Demijc of Adi void. 
Charles Leach : The fpecial VerdiS finds, that Nicholas Salk. 576. 
Leach was jcijcd of the Lands in Quejlion in his De- 3 M^^ 301. 
mejhe as of Fee ; and being ]b jeijed 9 Nov. 1 9 Car. 2. , show. 296, 
he makes his lajl Will, and thereby devijes the Premijes 6^. 
to the Heirs Males of his Body lawfully to be begotten ; 
and for Default of juch Ijlue, to Simon Leach his Brother 
for his Life» and after his Deceaje to the firjl Son of the 
Body of the jaid Simon lawfully to be begotten, and the 
Heirs Males of the Body of juch fir/l Son lawfully to 
be begotten; and for Default of juch Ijjue, to the fecond, 
C^r. and fo on to the eighth Son, and of all and every 
other Sons, Cffr. and for Default of juch Ijlue, to Sir 
Simon Leach ^ his Kinfman, Son and Heir of Simon Leach 
of Cadley in Com* Devon\ Ejq; deceajed, and the Heirs 
Males of his Body ; and for Default of fuch Ijfue, to 
the right Heirs of him the jaid Nicholas for ever. 

Then they find, That the Lands in the Declaration, 
and thoje in the Will, are the fame ; that afterwards, 
viz. 10 Apr. 20 Car, 2. Nicholas died jeijed without 
Ijfue of his Body ; that after his Death, the jaid Simon 
his Brother and Heir entered, and was jeifed in his De- 
mejhe ut de libero tenemento for Term of his Life ; Re- 
mainder to the firjl Son of the Body of the jaid Simon 
the Brother, and the Heirs of the Body of fuch firjl Son 
lawfully to be begotten; and for Default of fuch, to the 
fecond, Cffr. Remainder to Sir Simon in Tail, Remainder 
to the faid Simon the Brother and his Heirs. 

That Simon Leach the Brother fo being feifed, after- 
wards, viz. 20 Aug. 20 Car, 2. took to Wife Anne the 
Daughter of Union Crook ; that afterwards the 20 Aug, 
25 Car. 2. he being fo feifed did Make, Seal, and as his 
Deed Deliver a certain Writing, purporting a Surrender 
of the jaid Lands to the faid Sir Simon Leach^ which 

C C Writing 
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Writing was prout^ Wf . Then they flndy that the jaid 
Simon Leach the 3rothernon fiiit compos mentis fu^ tem- 
pore confeSfionis^Jigillationis^ deliberationis fcrfpti illius^ 
Wf. That afterwards, vix. lO Nov. 25 Car. 2. the jaid 
Simm the Brother had Ijjue of his Body, on the Body 
of the jaid Anne his Wife, Charles Leach ; that the faid 
Simon diedy and Charles Leach the Lej}br of the Plain- 
tiff is eldejl Son and Heir of the faid Simon, ^c. Et 
Ji videbitur Cur* quod, ^c. Upon thb Verdi^i there was 
Judgment for the Plaintiff. 
Argument for And now it was argued. That the faid Judgment was [151 
die Plaintiff in Erroneous ; and faid that in the Cafe there were two 
"^' ^eries. I. If this were a good Surrender, there being 

no Acceptance or Agreement by Sir Simon before the 
Birth of the ftrjl Son Charles : But this was not injijled 
on before, and therefore waived here, the fame having 
been adjudged by the Lords to be a good Surrender, 
3 Ler. 284. even to an Infant without Acceptance, in another ASion 
I Show. 296, between the fame Parties, which you may jce reported 
in 2 Fentris 198, 208. Then it was argued on the 
fecond ^ery. That the Lejjbr of the Plaintiff in the 
EjeSment, being a Remainder-Man in Tail, cannot 
take any Advantage of his Father's Lunacy. That in 
this Cafe he could claim no Title as Heir at Law to his 
Father or Uncle, becaufe of the intermediate Remainder 
to the Defendant in Tail ; fo that quoad this Ejlate, he 
is as a mere Stranger, and not as Heir : And tho' he 
were able to avoid it by Writ, or the like, yet it being 
once good, the particular Ejlate of Simon the Father of 
Charles was determined, before the Contingent Remain- 
der to the flrjl Son could take Place : And conjequently 
Void or Void- it Can never after revive. Then the Quejlion is, 
able. Whether this Surrender by a Non compos, being an AS 

done by himfelf, and not by Attorney, be void or only 
voidable : There's no exprefs cafe that a Surrender, by 
one who is Non compos, to him in Remainder, is void. 
Perhaps 'twill be faid, as it hath been. That the A5s of 
a Madman are mere Nullities by all Laws in the World. 
But to this 'tis an Anfwer, That the Laws of England 
have made good and honejl Provijions for them, jb 
as to avoid their Afb for the Benefit of the Party, 
of the King and of the Heir. But it was repeated, 
that this was a Contingent Remainder, and if it 
could not veji when the particular Ejlate did determine, 
whether by Death or Surrender, it never could vejl at 
all ; for a future Right to defeat the Surrender, as Heir, 

cannot 
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cannot jbpport fuch a Contingency. A prcjcnt Right 
of Entry would ; but if no juch prefent Right, the Re- 
mainder is gone for ever; and here was no juch in 
Charles. If Tenant for Life make a Feoffment with 
Condition of Re-entry, the Contingent Remainder jhall 
never arije again, tho' the Condition be broken, and a 
Re-entry were made. So is the Cajc of Purefoy verjus 
Rogers^ 2 Sound, 380. Wigg verjus Ftllers^ 2 RolFs 
Abridg. 796. and then CharUs cannot avoid this Deed ; 
for the Avoiding of a Deed is to take jbmewhat out of 
the Way, in order to the Revejling of Jbmewhat : But 
here was nothing to work upon ; for if the Surrender 
were good for a Moment, the particular EJlate for Life 
was once gone, and consequently for ever; and this 
mu/l hold, unlejs the AS were totally void. 

Then 'twas argued. That during the Life of the Party, 
'twas only voidable for the King by Office ; no Man 
can jlultify himjelf ; and fo is the great Rejblution in 
Beuerlifs Cafe, 4 Rep, and i Infl, 247. and fVhitting^ 
banC% Caje, 8 Rep, and if it be not void as to himjelf, 
it cannot be void as to others. And tho' Fit%h, in his 
N.B, jays that he himjelf may have a dum nonfuit com" 
posj that is not agreeable to the received Law ; for Be- 
52J verlef% Caje was never jhaken till now ; and Fitzh, 
juppojes it only voidable, by faying that Writ doth lie. 
There is alfo a Reajbn for this Rule of Law, that a 
Man jhall not dijable himfelf by Pretence of Dijlra6iion; 
becaufe if the Pretence were true, he had no Memory, Reafon why 
and confequently could not know or remember that he ^T^OtiX^*^ 
did jiich an Ad : And therefore 'tis, as it were, im- himfelC 
pojfible for him to be able to fay that he was ^o dijlra6ied 
when he did it : 'Tis for him to fay what 'tis not pojfible 
for him to know. But they would compare this to the 
Cafe of an Infant ; yet even there all his ASs are not 
void : His Bond is only avoidable ; he cannot plead 
that 'tis not his Deed. 'Tis true, that Afis apparently 
to his prejudice cannot be good, as i Cro, 502. Sup- 
poje a Non compos Signs, Seals and Delivers fuch a Deed, 
and after recovers his Senfes, and agrees to it, would 
not this be a good Surrender from the ftrjl ? Perkins 
fe£l, 23. I /if/?. 2. and if it can be made good by a fub- 
fequent Agreement, 'twas not totally void, and if not 
totally void, 'tis with the Plaintiff in Error : The Law, 
bejides, is very tender in cafe of Freeholds, to make 
Conveyances void by bare Averments, and this would 
be of dangerous Confequence, if when there was no 

Inquifition 



196 Sir mUiam Leach & oT^ Plamtiffs^ 

Inqnifition or CommiJIion of L4iiiaq^ during Life, that 
thirty or forty Years after a Cooveyance it Jhonld be in 
the Power of a Stranger to /ay, that the Vendor was 
Mad. Twill make Pordiajbrs on/afe : A&sjblemnly 
done ought to have a jokmn Avoidance. The I //. 5. 
cap. 5. makes a Fine to be void; 'tis void as a Bar, but 
yet it makes a Dijcontinoance, and niafi be jblemnly 
avoided. Lincoln College Caje, 3 Rep. Stromdsmd Mar- 
JhaU 3 Cr9. 398. Dettjur Ohli£ The Defendant pleads 
that at the Time he was of nfme fane Mewurj^ and on 
Demurrer adjudged no Plea ; and the Opinion of Fitviu 
held not to be Law. And 3 Ov. 62Z. 50 Jiffis. 2. FttTsh. 
IJfuiy 53. a Releaje by a Nvn cumpu^ which is moch the 
jame with a Surrender, only one works Upwards, and 
the other Downwards ; and after Recovery the Party 
agrees to it, the fame is binding, 39 H. 6. 42. and 49 £. 
3. 1 3. Then was mentioned the Provijion of the Law 
in theje Cafes, bejides the Care of the Court of Chancery^ 
which protefis the weak and unwary by Rules of Equity. 
There's a Writ de Idiota InquirencFy and the exprejs 
Direfiion of the Writ is to inquire quas terras alienavit^ 
which jhews that 'tis not void. The Statute of Pr^e* 
rogativa Regis^ is exprejs Authority for it ; the Reajbn 
given is, that fuch Perjbns' Lands jhould not be aliened 
to their Hurt, or the King's. It mujl be agreed, that 
before Office found the King cannot avoid the Aliena- 
tion, even of an Idiot; and then after Office, the Prac- 
tije is to Ijfue a Scire facias to him in Poj|e0ion, or to the 
Alienee; andfo is fitxh, til. Scire facias^ pL 2. 106. All 
thefe Methods prejcribed by the Law would be njelejs, if 
the A8s themfelves were void : Then *tis as certain, that 
the Office mujl be found during the Party's Life, and 
during the Infanity, and not afterwards. If there had 
been an Office, 'twould only avoid it with a Profpefi, 
as it would be in cafe of an Heir after Death: Even 
after an Office, the King cannot have the Profits ftom 
the Time of the Alienation : Which jhews it not void [l5« 
from the Beginning. If a Suit be againjl an Idiot after 
Inquifition, the Idiot cannot plead it, but the King jhall 
jend a Superfedeas to the Judges, fuggejting the Inquiji- 
tion ; ]b that even then the Party himjelf cannot avoid it. 
As to the other way of avoiding it by the Hdr, it 
mujl be by Writ or Entry ; and till Entry or Writ the 
A3 remains good. But here's no Contejl with the 
Party himfelf, or with his Heirs, but with a Remainder 
Man. This A3 of Surrender was no tortuous A5, it 

wrought 
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wrought no Difcontinuance : There was no Trujl in 
him to preferve the Contingent Remainder : A Feoff- 
ment with Livery is allowed not to be void, and yet that 
may do a Wrong by Difcontinuance^ ^c. As to the 
Pretence that a Warrant of Attorney to make Livery 
is void, that doth not reach this Caje ; for here's an AS, 
done by himjelf, which would have paJQfed the EJlate as 
by and from himfelf, if he had been of found Mind. 

Then 'twas dejired that the other Side would jhew 
any Juch Caje as this : Whereas Multitudes of Gifts, 
Grants, Releafes, Bonds, and other Specialties, Jealed 
and delivered by the Party himjelf, are allowed to be 
good. And the fame Reafon holds for a Surrender 
made in Perfon ; and there's no Difference between a 
Livery made in Perfon and a Surrender ; the AS, being 
Perjbnal, and not by another under his Authority, makes 
the Livery good ; and fo it ought to be here. 18 £. 4. 
2. Perkins^ fe£f, 139. And 'tis obfervable in 39 H. 6. 
42. per ^Prifot^ upon the Inquijition 'tis refeifed and re- 
vejled into the Interejl of the Idiot, and confequently of 
the King : And if revejled, 'twas once out of him. 
Now here's no Prejudice to the Man himfelf by this 
Opinion ; he is taken Care of, and his A6is avoided by 
the King on his Behalf; and his Heirs may avoid them : 
But that Strangers Jhould take Notice of them as void, 
was denied; and therefore prayed that the Judgment 
Jhould be reverfed. 

On the other Side it was argued with the Judgment, Argument for 
That this never was a Surrender; that 'twas againjl the^Defendant 
Senfe and Reafon, to allow the Ads of a Madman, a "^ 
Perfon dijlra3ed, to be valid to any Purpofe. That in 
Cafe of Livery it had been allowed to be only voidable, 
by Reafon of the Solemnity and Notoriety of the Thing: 
But in cafe of a Deed, or a thing pajjing only by Deed, 
'twas otherwife. And Bra£fon^ Britton^ Fleta^ and the 
Regijler were cited, where 'tis declared who can take, 
and who can alien, and that a Madman cannot alien ; 
and Fitxh. is of Opinion, that the Writ of dum nonfuit 
compos may be brought by himfelf. That there was a 
Notion fcattered in the Books, that fuch A3s are only 
voidable ; but the Reafon of the Law is otherwife. 39 
H. 6. 42. hath the Dijlinflion ; that Feoffment with 
Livery is good, but if Livery be by Warrant of Attor- 
ney, 'tis void. If it be a Feoffment with Warranty by 
Deed, and Pojfejflon delivered with his own Hands, yet 
the Warranty is void, becaufe the Deed is void. Perk. 

5. The 
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5. The Deed of a Madman is void. If he grants a 
Rent, 'tis void If an Infant makes a Warrant of At- 
tomey, 'tis void ; fo is fVhittingham*% Cafe. A Deed 
and a Will are not to be dijKngniJhed ; and by the fame 
Reajbn that the one is void, the other is jb. Finch. 102. 
is general ; all Deeds of a Man oi nan fane numme are [15^ 
null : 1 2 Rep. Skulter's Cafe, 'Tis an C>ffence to procure 
a Deed from him. The Civil Law makes all his ASs, 
which he doth without Conjent of his Curator, to be 
void. A Madman is taken pro abfente, 'Tis a Rule 
unaccountable. That a Man Jhall not Jlultify himjelf ; 
that he jhall not be able to excufe himfelf by the Vijha* 
don of Heaven, when he may plead Durefs from Men, 
to avoid his own A3. 'Tis abfurd to fay. That a Deed 
procured from a Man in a Fever, or in BithUbemj Jhall 
be valid to any Purpofe. Fitxherbert^ who was a good 
Lawyer, ridicules the Pretence, and maintains. That he 
himfelf may avoid fuch Afi. Then were cited 2 Inft. 
14. Lloyd voiSi Gregory^ I Cro. 501, 502. Perkins^ tit. 
Grants 13. Then it was faid. That in this Cafe there 
needs not much Argument, the Reafon of the Thing 
expofes the pretended Law. And the Judges have de- 
clared that this Surrender is void ; the Word anuns or 
demens implies that the Man hath no Mind, and confe- 
quently could make no Conveyance. Wherefore it was 
lodgment prayed that thejudgment jhouldbe affirmed; andwith- 

affirmed. out much Debate it was accordingly affirmed. 



Henry Earl of Lincoln^ by Sufanna Countefs 
of Lincoln his Mother andProcheine Amye^ 
Appellant^ verfus Samuel Roily Efq; Vere 
Booth J Hugh Fortefcue^ Efq; and Bridget 
his Wife and al\ Refpondents. 

vm reroked A PPEAL from a Decree of Difmijfion in Chancery: 
by fubfcquent J^ The Cafe was thus ; Edward late Earl of Lin- 

Teftator dter- ^^^^^ ^^^ ^** ^^ ^^^ ^^^^ ^^ Edward Lord Clinton^ 

ing hit Eftate. the only Son of Theophihis Earl of Lincobi deceafed, 

being feifed in Fee of the Manors of, &r. after his 

Mother's 



verfus Samuel RolU ^fqi G? al\ Refpondents. 1 99 

Mother's Deceaje (who is yet living) and of other Lands For the Differ- 
of about 3000/. per Annuniy Part of the ancient Ejiate ^^^ i«* 
of the Family ; and defigning that, in Default of IJJue J J^Ts^^j^^^ 
Male by himjelf, his Ejiate Jhould go with the Honour, 342! 
made his Will the 20 Sept. 34 Car. 2. and thereby de- ' |*^j^ '5^* 
vi/cd the Premifes to Sir Francis Clinton for Life, Re- J,6 
mainder to his flrjl and other Sons in Tail Male, with Cro. Jac. 49. 
many Remainders over to juch Perjbns in Tail Male, * ^^^ 495» 
to whom the Honour might dejcend ; and dire6ied that ^^* 

his Houjhold Goods at jhould remain there as 

Heir-Looms, to be enjoyed by the next Heir Male, who 
Jhould be Earl of Lincoln^ and made the faid Sir Francis^ 
the Appellant's Father, and after his Death, Earl of 
Lincoln^ Executor. On the 6th of Nov. 36 Car. 2. Earl 
Edward made another Will in Writing in like Manner, 
with the Alteration of fome Perjbnal Legacies ; and 
afterwards in April 1686. and in Dec, 1690, did repub- 
55] lijh his Will Then Earl Edward fold Part to Richard 
iVynne^ ^A* '^^ 24491/. 3X. bd. and mortgaged the 
Premifes in Quejiion to him for 12200/. Then Earl 
Edward by Deed of Leafe and Releaje, dated the 27th 
and 28th of April 1691 . conveys his whole Ejiate to the 
Rejpondents Davenport and Townfend^ and dieir Heirs, 
to the Uje of him and his Heirs, till his then intended 
Marriage jhould take effed : And after juch Marriage 
had, then as to Part, in Trujl for his intended Wife and 
her Heirs and Aj|igns for ever : And as to the reji, in 
Trujl to permit the faid Earl to receive the Profits dur- 
ing his Life ; and after his Deceafe, to fell the fame for 
the bejl Price, and out of the Money raifed by Sale, to 
defray the Funeral Expences, and pay his Debts, and 
deliver the Surplus, as he jhould (by his lajl Will and 
Tejlament in Writing, attejled by three Witnejjes, or 
. by another Deed in Writing fo attejled) appoint ; and 
for want thereof to the Executors and Adminijlrators 
of the Earl ; with a Provifo, That the faid Earl, by his 
lajl Will and Tejlament, or any other Deed in Writing 
(to be thereafter by him made and executed and attejled 
as aforefaid) might alter, change, determine, or make 
void all or any the Trujls aforefaid ; and for want of 
fuch after to be made Will or Deed, then in Trujl for 
the faid Earl Edward^ his Heirs and AJjigns for ever. 
Earl Edward died widiout IJfue of his Bo^, and with- 
out Marriage. 

The Appellant exhibited a Bill to have the faid 

Deeds 
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Deeds of Leaje and Releajc jet ajide, and to have the 
Will executed. The Rejpondents, as Heirs, inji/l upon 
the Deeds as a Revocation ; and their Hdr^iip was 
thus : Thiopbilus Earl had IJJue Edward,^ Katharhu^ 
Arabella and Margaret ; Edward died in the Life^time 
of Theophilus^ leaving Ijjue Edward late Eari of Lincoln; 
Katharine^ by Sir George Boothy had Ijjue the Re/pon- 
dent Feer Booth ; Arabella^ by Robert RM^ had Ijjiie 
Samuel Roll; and Margaret married Hugh Bofcewen^ 
and had Ijjue the Refpondent Bridget Fortefau. And 
the Court, ajfijled widi the two Chief Jujlices and Mr. 
JujUce Powely jaw no Cauje to relieve the Appellant. 
Argwnoit for And now it was argued with the Appeal, that the Dij^ 
the Appellant, mijjion was Erroneous, there being Canfe for Relief: 

For that the Marriage never did take effefi, nor any 
jerious Overture or Treaty was made by the jaid Earl 
on that behalf; fo as the faid Earl did continue, and at 
the Time of his Death was feijed of the jame Ejlate in 
the Premijes he had at the Time of makii^ and pub- 
lijhing the WUL That if at Law the Deeds of Leafe 
and Releaje were in Strifinefs a Revocation of the 
Will, yet in Equity they ought not to be conjlrued a 
Revocation of the jaid Will, jb often and jb ^lemnly 
and deliberately made and publijhed, and upon jb good 
a Consideration as the Support of the Honour. That 
the jaid Will was the Rejult of the EarPs continued 
Intentions throughout his Life, and the Deeds were 
only the EfFeS of jbme judden Fancy or Pajfion ; and 
even by thofe Deeds no Benefit was dejigned to the Re- 
jpondents ; for the Dijpojition of the Surplus of what 
jhould be raijed by the Sale, was to be to his Executor [ij 
Sir F. C. the Appellant's Father : And that did evidence 
a continued Kindnejs to him, who never had offended 
him, and no Regard to the Rejpondents, who (tho' they 
were his Heirs general) were related only at a Dijlance, 
and jcarcely known by him ; and very well provided for 
by great Portions raijed out of the Ejlate for their 
Mothers. 

Then 'twas argued, that this Ejlate was merely an 
equitable one ; and conjequently Equity only ought to 
govern the Dijpojition of it. Here's no exprejs Revo- 
cation pretended : That a Mortgage in Fee is no Re- 
vocation, for in Equity it doth not make the Ejlate an- 
other's. Here is a noble Peer, who is to jit in the Seat 
or Place of his Ancejlors, and therefore no Prefumption, 
Intendment or forced Implication ought to be againjl 

him 
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him or his Interejl. That this was defigned to take 

cfFediy in cafe the Marriage was had, and not otherwise : 

That here was no Intention to revoke, but upon the 

Contingency of his Marriage. And there was cited 

Xouch and Barker* % Caje 1625. in the Lord Coventry's 

time, Chan, Rep, and the Lord Boucher's Cafe in Ed- i Chan. Rep. 

ward the Sixth's Time ; the Cafe was faid to be in ^* 

Dyer^ left as a ^are^ and in i RolFs Abridg, And for 

theje and many other Reafons and Authorities urged, 

'twas prayed that the DifmiJJion Jhould be Reverjed and 

the Appellant relieved. 

On the other Side 'twas injijled, That tho' this was Argument 
not an ezprefs Revocation by the Ufe of Words de- ^'^^. 
daring it to be fuch, yet 'twas a true, legal^ and effefiual ^"P<^"**«*'^ 
Revocation ; that thefe Deeds of Leafe and Releaje did 
alter the EJlate ; that here 'twas for Payment of Debts, 
as well as in Conjideration of the intended Marriage ; 
that here was a manifejl Change of his Intention ; that 
both Will and Deed were voluntary and inconjijlent, 
and therefore the latter mujl jland ; that here were no 
Children or Creditors claiming under the Will; that 
tho' the fubje6i Matter were an equitable Interejl, yet 
Equity ought to follow the Rules of Law; that the Law 
made this a good Revocation, and Equity ought to 
Judge it the fame Way, unlefs Fraud were proved to 
be ufed in the procuring of the Execution of thefe Deeds. 
That the Reajbn why a Mortgage even in Fee, is not 
a Revocation, is becaufe a Mortgage doth carry upon 
the Face of it a Defeafance ; 'tis not reckoned an In- 
heritance to the Heir of the Mortgagee, but jhall be 
Perfonal EJlate, and AJQfets to pay the Mortgagee's 
Debts. This Deed was revocable by an after Will ; 
which Jhews the Party to have no Regard for any for- 
mer Will : Nor is diere any Reference to the Will 
then in Being. If a Marriage had happened, 'twould 
be agreed to have been a Revocation ; and if fo, when 
was the Will revoked by that A6i 7 By the Deed, or 
by the Marriage 7 Then it was faid that it certainly 
would have been revoked by the Deed ; and confe- 
quently ought to be conjlrued a Revocation, tho' no 
Marriage did enfue. Revocations are the fame in Equity 
as at Law; and fo it was held in the Cafe of the Eark 
57I oi Bath and Mountague, The Statute of Frauds never 
was thought to extend to fuch Revocations as thefe. 
Tho' Earl Edwards Intentions were once to fupport 
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the Honour with the Ejlate ; yet it was always in his 
Power to alter it The Licaje and Releaje pajjed the 
Equity of Redemption ; and conjequently 'tis the fame 
now between the Appellant and Refpondents, as if 
there had been no Mortgage in the Ca^ 

'Twas further urged. That a Will is but an imper- 
fefi Conveyance, inchoate only, and ambulatory (as the 
Books term it) till the Death of the Party ; and another 
Will may revoke it : And with greater Reajbn may a 
Deed, which alters the Ejlate, and Jhews a Change of the 
Intention of the Perjbn who was Owner of it There's 
no need of a Conjideration to warrant the Revocation of 
a Will ; there needs no Reafon to be given for it ; 'tis 
only the Mind of the Party which both makes and re- 
vokes the Will. A Will is only the Signification of a 
Man's Purpoje, how his EJlate jhall go alter his Death : 
And tho' it be jblemnly made in Writing, jigned, pub- 
lijhed and attejled ; yet if he do any intermediate A^i, 
whereby it mujl be neceJQfarily inferred, that Juch Purpo/e 
and Intention of his did not continue, the Confequent 
mujl be, that what was done before, as to juch Will, i% 
totally defeated ; and unlefs it be jet up anew by a Re- 
publication, 'tis as no Will. The Cafe of Mountague 
and JeffryeSy i RolTi Abridg, 615. and Moori^7.(). proves 
this. If Conveyance at Law jhews an Intent different 
from the Will as to Lands, 'twill be a Revocation, tho' 
juch Conveyance be not perfed to all Purpofes. HaJg- 
kinfon verfus fVood^ Cro, Car. 23. 'Tis a Revocation, 
tho' the Owner jhould be in again, as of his old Rever- 
Jion. The Caje of Leftrange and Temple 14 Car. 2. re- 
ported in SU. 90. I KebU 357. is jlroneer; but this is 
jlronger yet : Becauje 'tis not to the old life, but limited 
in a different Manner. 'Tis a qualified Fee, and to be 
determined upon the Qualifications taking effefi, and jb 
cannot be the old Ejlate. And if it were, yet 'tis a Re- 
vocation ; and there's no Circumjlance in die Caje, that 

Decree Can direS a Court of Equity to differ from the Law. 

affirmed. And therefore it was prayed, that the Decree of Dif- 

miJ}ion might be affirmed ; and it was affirmed. 



y,bH 



"John Fox Gen\ &c. 203 




>8] John Fox Gen\ Plaintiffs verfus Simon 

Harcourt Arm\ Defendant. 

WRIT of Error on a Judgment in B,R, The cierkofthe 
Cafe was upon a fpecial VerdiS, in an A6iion Pace, hit 
of the Cafe upon an Indebitatus AJfumpftt for Monies re- ^^""^^^^^ 
ceived to the Plaintiff's \i^t^ brought there by Harcourt removed. ' 
verfus Fox^ which VerdiS finds the 37 -ff. 8. cap. i. inti- 1 Show. 426, 
tuled, a Bill for Cuftos Rotulorum and Clerkjhip of the ^ tfod^lei 
Peace. Then they find the i W. l^ Ma. intituled, An Afl see Canh. 4J16. 
for enabling Lords Commijjioners for the Great Seal to Saunden v. 
execute the Office of Lord Chancellor or Lord Keeper, ^^^* 
and feveral Claujes therein concerning this Matter. 
Then they find that "John Earl of Clare was by Letters 
Patent, dated the 9th Day of July Anno \ W.l^ Ma. 
according to the 37 H. 8. made Cuftos Rotulorum for the 
County of Middlefex^ and fet forth the Letters Patent 
in hac verba. Then they find that the Office of Clerk 
of the Peace for this County being void, the Earl of 
Clare by writing under his Hand and Seal, dated 19 
July Anno primoy did nominate, appoint, and conjlitute 
the Plaintiff, Mr. Harcourt ^ to be Clerk of the Peace for 
Middlifex for jb long Time only as he Jhould well de- 
mean himfelf therein ; and the Injlrument was found in 
bac verba. Then they find him to be a Perfon rejident 
in the County, capable and fufflcient to have and execute 
the Office ; that he took upon him the Execution of the 
faid Office ; and before he did fo, he at the Quarter- 
SejOions for the (aid County, in open Sejfions, took the 
Oath required by the late AS of this King, and the 
Oath of Clerk of the Peace, and did do and perform all 
Things neceJQfary to make him a compleat Officer ; and 
that during all the Time he did execute the faid Office 
he demeaned himfelf well. 

Then 'tis found, that on the fifth of February Anno 
tertiOf the faid Earl of Clare was in due Manner re- 
moved from being Cu/los ; and H^illiam Earl of Bedford^ 
by Letters Patent dated the Jixth of Febr. was made 
Cujlos according to the ^7 //. 8. and thofe Letters Pa- 
tent are alfo found in hac verba. Then they find an 
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Appointment in Writing, dated the fifteenth of February 
by the faid Earl, of the faid Fox to be Clerk of the 
Peace for the faid County ; to hold the faid Office for 
and during the Time the Earl jhould enjoy and exercije 
the faid Office of Cujlosy fo as he well demean himfelf 
therein. They likewife find Fox to be a Perfon capable, 
l^c. and that he took the Oath, and did the other Things 
requifite to qualify himfelf for the faid Office ; that he 
did thereupon enter on the Execution of the faid Office ; 
and during the Time that he executed it, he well de- 
meaned himfelf therein, and did take the Fees belong- 
ing to the faid Office, which they found to be to the [15 
Value of five ShiUings ; Sedutrum^ i^c. Etju faTr. Et fi^ 
&c Upon this Judgment was given for the Plaintiff 
below. 



Argument for 
the Plaintiff in 
Error. 



Origin of the 
Office of Clerk 
of the Peace, 



and of G^ 
RMuUnm. 



And it was now argued for the Plaintiff in the Writ 
of Error, That this Judgment ought to be rever/ed. 
And fir/l it was faid, that whatjbever the Common Law 
was, as to ancient Offices, could be no Rule in this 
Matter : Many and mojl of thofe were for Life ; bot 
my Lord CoJte fays. That the Office of Chancellor of 
England could not be granted to any one for Life ; be- 
caufe it was never fo granted. The like of Treafurer : 
So that Cu/lom, and nothing elfe, can govern in thoje 
Offices. But here can be no Pretence of its being a 
Common Law Office ; for the Common Law knew no 
fuch Thing as Jujlices of the Peace, to whom, they fay, 
he is a Clerk. That the fir/l Statute which makes J uf- 
tices, hath no Mention of Clerk ; but it was merely an 
Incident ; fome Perfon of NeceJJity was to officiate in 
that Kind : And where he is called the Jujlices* Clerk, 
it can only be, that he was one appointed by them to 
make and write their Records for them ; and 'tis pro- 
bable that in ancient Time, he that was their Clerk was 
Cu/ios Rotulorum^ and intrujled with the keeping of the 
Records. Then it coming to be an honorary Thing to 
be Cujiosy he that was the mo/l eminent for Quality 
among/l them, was appointed to that Tni/l ; and then 
he appointed his Clerk under him : For there's no an- 
cient Statute or Law, that empowered the Chancellor to 
make a Cu/ios ; but he making out the CommiJJion of 
the Peace, might very well name one of them to be 
Keeper of the Records, and to have the fir/l Place 
amongjl them. And fuch Perjbn might very well ap- 
point his Deputy or Servant, who in Time came to be 
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Clerk of the Peace. We have no certain, but this is 
the mojl probable, Account of the Thing. 

Then the Statute of 37 H, 8. recites, That the Chan- 
cellor had much perverted the Injlitution, by ajQfuming 
to make Cujios^s for Life, and Jo the Clerks of the Peace 
were for Life likewife. The End of that AS was not 
only to remove ignorant Perjbns; for the Common 
Law itfelf would turn any juch out of Office, if he be 
not able to perform the Duty of it ; but the Grants for 
Life, were the great Grievance : And therefore to remedy 
that Mifchief the Cujios mujl be appointed by Billjigned 
with the King's own Hand, and at his Pleafure re- 
moveable ; and the Clerk of the Peace to be appointed 
by the CuJioSy and to continue only during the Time of 
the others continuing to be Cuftos, This (tho' not in 
the Negative) doth amount to it, vi%, that he jhall con- 
tinue no longer : EJpecially when the AS redtes the 
Mifchief to be a Continuance during Life ; it implies 
that the Clerkjhip of the Peace jhould be never granted, 
for a longer Interejl, than the Cujios had in his Office. 
The 3 W 4 £. 6. doth indeed repeal Part of the 37 H. 
8. not by exprefs Words, but by a very Jlrong Implica- 
tion, by giving the Chancellor a Power to nominate the 
Cuftos : But the Office of Clerk of the Peace is not 
6oj] toucht by that of E. 6. and continues as fettled by 37 
H. 8. which is during the Continuance of the Cuftos, 

Then 'tis the new Statute, which gives the Occajion 
of the prefent Difpute; and there's nothing in this AS, 
which can make fuch an Alteration in the Law, as was 
below contended for. The Words, So long only as he 
Jhall well demean himfelfy are not enlarging of his Ejlate, 
but RejlriSive : And whenfoever 'tis conjldered how to 
make a Grant for Life to be good, you muJl confider 
the Power and Capacity of the Grantor, and how the 
Thing is capable of being fo granted : As in Cafe of 
Tenant in Tail, or Pee, and each makes a Leafe for 
Life ; In the latter Cafe, 'tis for the Life of .the Lejfee : 
And in the former, for the Life of the Tenant in Tail, 
becaufe of the different Capacities of the Grantors : And 
fo the Thing itfelf is conjiderable. Here's an exprefs 
Statute, that faith it jhall be only during the Continu- 
ance of the Cuftos ; now that provijion is to be purfued. 
*Tis faid, that a Grant quam diu fe bene gejferity is for 
Life ; but the Words themfelves do not import any fuch 
Thing : 'Tis indeed a reJlriSive Condition which the 
Law impofes upon all Offices; for Mijbehaviour in any 
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OfRce, If in Pee, is a Forfeiture : Bat the diiefejl Con- 
Jideradon is, if it be an Office that is capable of being 
granted for Life. If it be Jo, theje Words may amoont 
to a grant for Life, as expounded by Ujage and the 
Nature or Capacity of the Office itfelf ; but otherwije, 
if the Office be not grantable for Life, juch Words will 
not give an EJlate for Life : Thefc Words feem only 
to be an ExpreJJion of what the Law always implieth, 
tho' not particularly exprejQfed. If it operate any Thing, 
it Jeems only to have Reference to the Power of the 
Grantor, as a Re/lriSion on him ; and not as an En- 
largement of the Ejlate of the Grantee : Efpecially 
where by a Law in Being, there's an Incapacity upon 
the very Office not to be granted for Life. 

Then it was urged that the Statute of 37 H. 8. was 
not repealed: The 3 (^ 4 £. 6. doth not alter this 
Matter at all ; and where it did make any Alteration, 
the fame is exprejjly repealed by this la/l Afi in QuejUon. 
It is a fettled Rule, that if there be two Statutes, and 
both conji/lent and not contradidory, the latter can never 
befaid to repeal the former ; and jo is Dr. F after* % Caje 
1 1 Rep. 5, 6. io it is in Wills, Hodgkinfon and IVood^ 
Cro. Car. 23. This lajl AS of fV. » M. is conjijlent 
with the 37 H, 8. the one fays, He jhall continue dur- 
ing the Time that the Cuftos doth remain fuch, Jo as he 
demean himfelf well : The other fays. He jhall enjoy 
his Place, fo long only as he demeans himfelf well in it. 
Now take the Office to be by the 37 //. 8. only grant- 
able to hold during the Continuance of the Cuftos^ then 
fuppofe in the fame AS, it jhould be faid to hold jb long 
only as he demean himfelf well ; where is the Incon- 
jijlency or Contradifiion ? And if none, then this lajl 
AS doth not Repeal the former as to this Matter. And 
Mr. Fox*% Grant is purfuant to the Statute of H. 8. and 
Mr. Harcourfs hath no Relation to it. 

Then 'twas argued. That 'twas unreajbnable that a [16] 
Cuftos jhould have an Officer under him of another's 
Choice, when himfelf is refponjible for the Records 
which fuch Officer is concerned with. The primary In- 
tent of this lajl AS was only to fettle the Doubts about 
the Keepers of the Great Seal : Not to alter the Ejlate 
of the Office of Clerk of the Peace. The Offices of the 
Judges in Wejiminfter-hall determine with the King's 
Life who grants them, tho' they are granted to hold 
during good Behaviour. In this AS, the Reafon of 
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ujing thefe Words was for Caution, to advertije them 
that Mijbehaviour jhould forfeit their Places. If an Al- 
teration of the Law had been intended, they would have 
/aid for Life, fo as he demean himjelf well, ejpedally 
when (as was Jaid before) he was removeable for Mijbe- 
haviour by the former Laws in Being. Wherefore upon 
the whole Matter it was prayed that Judgment might 
be rcverjcd. 

On the other Side it was argued with the Judgment, Argument for 
That 'tis clear and apparent that this AS of W. iff M. ^^^^^^ 
was made not only to fatisfy Doubts, and prevent Quef- "**'* 
tions about the Office for the Cu/lody of the Great Seal, 
but to fettle the Manner of naming the Cuftos and Clerk 
of the Peace. And that 'tis in Part introduSive of a new 
Law ; and in part a Revivor of the old : But the general 
End was, that the Office of Clerk jhould be filled and exe- 
cuted by a learned, able, honejl Perfon ; becaufe it con- 
cerns the Adminijlration of Jujlice. He is the King's 
Attorney in many Rejpefis; he not only writes the 
Senje of the Jujlices in their Orders ; but draws IndiS- 
ments, and upon Traverjes he joins Ijfue, as one qui pro 
Domino Rege in ea parte fequitur^ and prays Judgment 
for the King in many Cafes ; joins in Demurrer, when 
Occajion requires, and is, in the Sejjions, the fame as the 
Clerk of the Crown is in the King's Bench. Now to 
accomplijh this End of having a Perfon well qualified, 
and to encourage and oblige him to his good Behaviour, 
it requires a Rejidence in the County ; it enjoins that 
the Perfon named be able ; it fubjefis him to the Jurif- 
didion of the Jujlices, who have a daily Objervance of 
his Demeanour ; it gives them a Power to remove him 
upon a jujl Complaint, which they could not before ; it 
frees him from the ufual Temptation to Fraud and Cor- 
ruption, by introducing him gratis ^ fine pretio; and to 
provoke his Care and Diligence, it gives him a more 
durable Ejlate in his Office, than he had before, when 
he bought it, viz. Freehold, an Ejlate for his Life. That 
it jhould befo, is convenient; becaufe, then he will be 
encouraged to endeavour the Increafe of his Knowledge 
in that Employment, which he may enjoy during Life : 
Whereas precarious dependant Interejk in Places tempt 
Men to the contrary. 

That this is an Ejlate for Life, appears from the 
Words of the AS ; they do direS how long he jhall en- 
Joy his Office ; fo long only as he jhall behave himfelf 
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welL If the Word anfy had been omittedy dicre could 
be no Colour for a Doubt By i Im^, 42. Th an 
Eflate for Life, determinable opoo Mifbdiavioiir ; for 
daring good Behavioor is dorii^ Life ; 'tis Jo long as flG 
he doth behave himjelf well \ Le. If he bdiaiics himjelf 
well in it Jo long as he lives, he is to have it Jo long as 
he lives ; daring Life, and darii^ good Demeanour, are 
therefore jynonjmoas Phrajes, the Jame Thing when 
ojed with relation to Offices ; the Condition annrxed, 
if objerved, continues it daring Life, the contrary deter- 
mines it. This is the Rak and Law in ca/e of Oflkcs 
in eeneral, and mojl hold in this : For this k an Office, 
2 H. 7. I. He is called Jtf Dmrnim Regis. »Tis cap- 
able of being enjoyed for Life ; and oonjeqoently of be- 
ing granted Jo ; eJpedaUy when an A3 of Parliament 
declares it jhall be Jo. There's nothing in tlie Nature 
of the Employment that hinders it ; and there can be no 
Doubt, but that a Statute may empower a Qifit In 
Po0c0ion, who hath only an E^te at will, to name a 
Clerk to hold daring Life or good Behaviour. The 
Juflices are at Pleajure ; fuppo/e then the A8 had /aid. 
That they Jhould name him in this Manner ; he mnfl 
have continued, tho' they had died, or had been removed. 
The Caje is the fame here; he is as mudi intrufled with 
the A5s of the Jujlices, as with the Records bdoi^;ing 
to the keeping of the Cuftw. Then there's nothing in 
the Afi that favours of an Intention to make him de- 
pendent on the Cujios^s Office : The Cii/hs is to name 
him, but the Jujlices have the Control over him ; he Is 
an Officer to the SeJJions, and the JnJiices only can re- 
move him. The Limitation of the Interefl of die Cmftm 
in his Office, and that of the Clerk, are different ; and 
that Jhews, that the Duration of the one was not to de- 
pend on the other. Bejides, the Caiftos is to name, not 
when he jhall be made Cuftos (as it would have been 
worded, if the Intention advanced on the other Side had 
been true) but whenjbever it Jhall be void. It doth not 
fay, every new Cuftos Jhall ; or that every Caiftos Jhall 
name : But generally when 'tis void, he Jhall, tfr. 
Objcdioos Then as to the Objefiion, That this new A3 is con- 

anTwered. Jijlent with the 37 H. 8. and therefore that is JUU in 

Force : 'Twas anfwered. That by the former A3 he was 
entirely placed under the Cuftos who had Power to dif- 
place him upon Mijcarriage. The SeJ][ions then could 
not do it, tho' a Court, and a Court of Record : They 
might fufpend him, but could not deprive him of hb 
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Office, even for ill Demeanour : This was that A3. 
Now the prefent Law abridges the Power of the Cujios: 
He mu/l name a Rejident ; before he might appoint 
any ablePerjbn : The Perjbn was then removeable by the 
Cuflos ; now only by the Jujlices. Care is taken, that 
nothing is to be given for the Office, and now he may 
make a Deputy without the Approbation of the CuJlos, 
Here's plainly a different Juri/didion over him, and a 
different E/late vejled in him : This exprefs Limitation 
of the Interejl to him is an Exdujion of the former Es- 
tate, as dependent upon that of the Cujios. And bejides, 
this is a Subjlantive dijlinfi enafiing Claufe of itjelf, 
and no ways relating to the Statute of i/. 8. Why was 
this Limitation penned differently from that, unlejs to 
give another Sort of Intere/l ? As to the Cajes of new 
13] Laws which repeal former, 'twas Jaid, That the Rule 
was certain, that whatfoever Statute is introdufiive of 
a new Law, tho' penned in the Affirmative, is a Repeal 
of the former, as implying a Negative; i.e. the latter 
ought to be obferved, if it concerns the fame Matter. 
The Statute of E. 6. controlled the Statute of //. 8. 
One direSed the Keeper to name, the other the King, 
and both are in the Affirmative ; yet the latter mujl be 
objerved. And if this be a new Ejlate (as it hath been 
adjudged below) then the Party ought to enjoy it. And 
for this was cited i Sid. 55. Pmvd. 113. and other 
Books. 

Then 'twas jaid. That the Clerk of the Peace, named 
by the Jujlices, in Default of the Cujios^ would have an 
Ejlate for Life ; and by the fame Reafon it ought to be 
jb here : Tho' the Cujios be to be named according to 
the Statute of //. 8. yet he is not to execute his Power 
of Cujios according to that AS ; but is tied to a Rejident, 
hath not the Approbation of a Deputy, and cannot re- 
move. By the Statute of H. 8. the Clerk had but an 
Ejlate at the Will of the King, the Cu/ios having no 
other; this is fo long as he doth well in his Office. 
Theje are different ; and when the Cujios hath named 
him, he is in by the Statute. If what they on the other 
Side contend for had been intended, there was no need 
of thefe Words of Limitation at all ; and the Words, 
in like manner as by the former A^ly had fulfilled the In- 
tention, if fuch had been. 

As to the Word only^ that would make no Alteration 
in the Cafe of any other Office. Suppofe an Office 
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granted to a Man quamdim tatttum, on ftbammMd^ ft bene 
gejferit^ would that give Ic/s than an Efiatc for Life ? 
The Word only was added, not to Abridge the Eflate of 
the Clerk ; but rather to rejlrain the Power of die Catf- 
tos^ that he Jhoold have Authority only to Ihnit it dur- 
ing good Behaviour, and not for a lejs Interefl or EJiate: 
The Cufios is confined, that he Jhali not grant it for 
Years, or at Pleajbre. Besides, ortfy is bat jojl fo long, 
and no longer, or ]b long as ; and *tis the jame Thing 
with the Word, as without it. DummMbfoIa vixerity is 
during all her Widowhood. Suppo/e a Power to make 
Leafes to hold only for and during the Term of 21 
Years, the jame would be good for the whole Term. 
Then 'tis no objeSion, That the EJlate of the Clerk is 
greater than his is who names him, for that may be by 
Cujlom, as in the OfRces in fVeftminfter-haU^ Hdntrt 
153. and the Clerks of AJJife, where Ujage fixes the 
EJlate. And the like in Caje of Power to make Leajes 
upon Family Settlements to Ufes, where Tenant for 
Life grants larger Interejls than his own : 'Tis true, the 
Powers and E]^ates raijed by them iJQTue out of the In- 
heritance ; but the Tenant for Life only names them : 
As the Cujios doth here, tho' the Statute gives the In- 
tcre/l. 

As to the Inconvenience, That dependent Offices 
jhould continue againjl the Will of their Superiours, 
that can be no ObjeSion; Jince there are few great 
Officers in the Realm, but have many Subjlitutes and 
Inferiors under them, which were named by their Pre- [16 
decejQfors, and are not removable. Almo/l every Bijhop 
in England is under theje Circumjlances, with refpe^ to 
the Regijler of his own Court, who notes and records 
his A£is, ^c. This is an Exception to all Grants for 
Lives. But Credit ought to be given to the Honour, 
Wifdom, and Judgment of former, as well as prejent 
Officers, in rejpefi of fuch Nominations, 'till fome Mij^ 
behaviour jhews the Choice to have been ill ; and when 
that appears, the Perjbns are removable, and then the 
Inconvenience is likewife removed. Here the Jury have 
found the Plaintiff in the Afiion below to be able and 
fuffldent, and well qualified for the Office, and to have 
done his Duty in the Office, while he had it. Where- 
Judgment. fore it was prayed that the Judgment might be affirmed ; 

and it was affirmed. 
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Henry Lord Bijhop of London, and Peter 
Birchj D.D. Plaintiffs^ verfus Attorney 
General pro Domino Rege & Regina. 

WRIT of Error to Rcvcrfc a Judgment given in The Preroga- 
B. R. in a ^uare Impedit. The Cafe upon Re- *»^ ""^^^ 
cord was thus : The Declaration jets forth the AS of prrfcnting to 
Parliament, which Ere3s and Conjlitutes the Parijh of Benefices where 
St. James within the Liberty of Wejiminjiery out of the ;« P«>motcd the 
Parijh of St Martin, i5fc. prout, thzt by Force and Vir- saik 54" 
tue of that Afi, the faid Parijh was made, and the Dij^ 3 Lev. 377, 
tria therein named became a Parijh, and Dr. Tennifon ^^5: , 
Refior of the fame ; that he was afterwards Rite £5f X^^^ ' '^^' 
Canonice confecratus Epifcopus Lincoln\ and that thereby i show. 413, 
the faid Church became void, and thereupon it belonged 493* 
to the King and Queen to prefent a fit Perfon ratione 
Prarogattva fua Regia Corona fua Angl* annex* , and 
that the Defendants hindered, ^c. 

The Defendants crave Oyer of the Writ, and it is 
general; Vu Com' Midd' fa lut\ Pracip' Henric' Epif- 
copo Lond' £^ Petro Birch Sacra Theologta Profejfori 
quodjufie ^ fine Dilatione permittant nos prafentare id^ 
neam perfonam ad ^c, qua vacat £ff ad noftram fpe£fat 
donationemy i5f unde prad^ Epifcopus y Petrus nos injufte^ 
l^c. And then they pray Judgment of the Writ and 
Declaration, becaufe that between the Writ and Decla- 
ration, there is a material Variance in hoc, viz, quod ubi 
per Breve pratT prad' DonC Rex i5f Regina intitulant 
fe ad Donationemprad\ l^c, pleno Jure^ tamen per Narr' 
prad* iidem Dominus Rex £ff Domina Regina intitulant 
fe ady &c. ratione Prarogativa fua Regia Corona fua 
Anglise annex' Unde pro^ variattone prad* inter Brevet 
Narr* prad* they pray Judgment of the Writ and De- 
claration aforefaid, and that the faid Writ may be 
quajhed, ^c. The Attorney General Demurs, and the 
Defendants join; and there's Judgment to anfwer over. 

Then the Bijhop Demurs generally, and Mr. Attor- 

65] ney joins, and Dr. Birch pleads that he is Incumbent, 

and then fets forth the Statute of //. 8. concerning Dif- 

penfations; and that after Dr. Tennifon was elefled 

Bijhop, 
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Bijhop, the Archbijhop granted to him a Commendam 
Retinere^ with Power to take and enjoy the Profits to 
his own Ufe, by the Space of feven Months. 

That this Commendam was confirmed under the Great 
Seal, according to the Statute ; and the /aid Dr. Tenni- 
fan did enjoy the jame accordingly, £fff. Mr. Attorney 
Demurs, and Dr. Birch joins in Demurrer; and Judg- 
ment was given for the King, &r. 



Argument for 
the Plaintiff in 
Error. 

Variance be- 
tween the 
Writ and the 
Dcclaradon, 
where £ibd or 
not 



And now it was argued in the fir/l place. That the 
Plea in Abatement was good ; and if jb, all that fol- 
lowed was Erroneous. And to make that Plea good, 
it was Jaid that there is a Variance between the Writ 
and Declaration ; that they are founded upon feveral 
Rights ; that upon arguing the Merits of the Cau/e, it 
mu/l be owned to be fo, on the other Side. 

That no Argument can be urged to maintain the De- 
claration in general, but the jure Prarogativa, and 
conjequently it mujl be different from the Title or In- 
terejl pleno Jure. 

They have faid below that tho' the King's Interefl 
is bound by Statutes, yet his Prerogative is not. This 
Di/linSion of the Rights mu/l be allowed, or elfe the 
main Judgment is not jujlifiable ; and that there is juch 
a DijUnfiion, appears in Gaudy and the Archbijhop of 
Canterbury's Cafe in Hob. 302. by the Prejentation 
there recited, which was drawn by the King's Counjel ; 
*tis ad nojlram Prafentation pertinet^Jive ex pleno Jure^ 
five ratione Prarogativa. 

By Bra^fon 415. If the Writ be founded on one 
Right, and the Declaration on another, the Writ mujl 
be abated, as in Cafe of Executors and Corporations. 
In fome Cafes it mujl be agreed, That the Writ may 
be general, and the Count Special ; but none of thofe 
Cafes will reach to this, where feveral Rights are pre- 
tended. 'Tis no Objefiion to fay. That there is no 
Writ in the Regijler for this ; for that's rather an Argu- 
ment againjl their Prerogative : Bejides, this Prerogative 
was never allowed till Dyer's Time; and in the old 
Books 'tis denied, where the King was not Patron. 

In the Regtfter 30. is a Writ Special, quod permittant 
nos prafentare idoneam perfonam ad Ecclejiam de^ ^c. qua 
vacat & ad nojiram fpe^at Donatlonem ratione Archiepif- 
copatus Cant' nuper vacantis in manu exijientis. And 
another Sine titulo ut de jure^ and that is General, ad 
noftram fpe£iat Donationem, Another Writ is there 

Ratione 



verfus Attorney General pro DonC Reg\ &c. 213 

Ratione cuftodia terra CfT haredis apon a Tenure in 
capite. And another, Ratione forisfaSfura uniuSf V 
ratione cujiodia terra & haredis alterius per fervitium. 
Another Writ pro Domino Rege U aliis conjunSfim, Re- 
gijier 32. is another fuch by Reajbn of the Vacancy of 
56] the Archbijhoprick. 

'Tis not an Anfwer, That the Writ of Wajle is 
General, and the Count Special, becauje that is not en 
outer droit. 

Then It was faid that it is true, That where another 
Writ cannot be had, a General Writ and Special Count 
arc allowable; but here a Special Writ might have 
bcenfued. And there were cited the i /«/?. 26, 53, 54, 
235* 344- 3 Cro, 185, 829. And as to the Queen and 
the Archbijhop of York*% Cafe 3 Cro, 340. that doth not 
come up to this Cafe ; for tho' the Writ were General, 
and the Count in Right of the Duchy of Lancajier^ yet 
both were as Patron pleno jure ; and the Count did only 
jhew, how the Plaintiff came to be Patron ; but here 
they were feveral Rights, as dijlinfi, as a Claim by a 
Man Jingly, and a Claim as Executor, or injure Uxoris. 

In Anjwer to this were cited the Precedents in Mich, 
31 H, 6. Rot. 65. Pafch, 9 Eliz. Rot, I408 or 1410. 
tiHL 13 Car. I. Rot, 486. Trin, 31 Car. 2. Dominus 
Rex verfus Epifcop* de Worcejier^ Writ General and 
Count Special. Rajialy 528, 530. 

Then it was argued, upon the Merits of the Caufe, Merits of the 
as it was appearing upon the Declaration and Plea and ^^^ 
Demurrer : And therein three ^eries were made, as 
had been by the King's Counfel below. 

1. If the King hath any Prerogative to prefent upon Three Points. 
an Avoidance by Promotion, where neither himfelf, nor 

the Bijhop, was Patron, but another SubjeS. 

2. If this Commendam Retinere^ and to take the 
Profits to his own Ufe, was not a Service of this Pre- 
rogative Turn. 

3. Suppojing that there be fuch a Prerogative, and 
that the Commendam makes no Alteration in the Cafe, 
then if this Vacancy of this Church be fubjeS to this 
Prerogative. 

As to the flr/l it was argued. That where an Incum- 1. whether 
bent is promoted to the Order and Degree of a Bijhop, ^'^^p^ ^" 
his Living or Benefice becomes void ; and that where ti?e. 
a Bijhop is Patron, and the Advowfon and Bijhoprick 

are 
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are become void at a Time, there the King jhall pre- 
Jent ; becau/e while the Temporalties are in his Hands, 
he is lawful Patron for that Time« and conjequently 
had a Right to prejent, but not by Virtue of any Spedal 
Prerogative ; but only as a Temporary qualified Patron, 
like as a Dominus pro Tempore of a Manor may do Afis 
of Necejfity which regularly belong to the very true 
Lord himjelf. And this perhaps gave the Colour for 
this pretended Prerogative ; and in Truth it anjwers 
every Thing, that can be fuggejled from any ancient 
Authority, whether Precedent, Book Cafe, or Opinion. 
It is otherwise where a Subjefi is Patron, and the King 
hath no PoJQfeJJion of, or a Right to, the Patronage at 
that Time ; in fuch Cafe he cannot prefent ; and there 
is no Prerogative given by our Law, to warrant fuch a 
Right to that Prejentation. 

The Reafoo All Prerogatives are founded upon fome Reajbn of [l6| 

and Foundadon Benefit to the People, either in refpefi of the Govem- 
rivM orthe*^* ment in general, or elfe of fome particular Subje3s : 
Crown. But this hath neither. And in 3 Cro, 527. 'tis agreed, 

that there is no Reafon for fuch a Prerogative ; but 'tis 
added, and the Addition is fomewhat/lrange, that many 
Prerogatives have no Reafon in them, or for them ; and 
that 'tis unmannerly to enquire or doubt, if they are 
Reafonable ; whereas it might be thought that Unrea- 
fonablenefs in the Matter contended for, had been an 
Argument againjl any Thing but an Afi of Parlia- 
ment. 

In Dyer 228. Sir Henry Sidneys Cafe verfus the 
Bijhop of Gbucejlery by Dyer 'twas agreed, That the 
Queen had no fuch Prerogative; and he adds, quod Jic 
alii Socii mei fentiebant ; fo that 'twas not his Jingle 
Opinion againjl it, but the whole Court of C, B, 

Then 'twas faid, that the ancient Law knew nothing 
of this Prerogative. All the Records, Law Books, and 
even Hijlories have been fearched for the Maintenance 
of it, and no Footjleps can be found for it No Bra^on 
or FletOy no DoSfor and Student or Stamf, that treats 
of the Prerogative^ hath any Thing of it. Now all 
Prerogatives are or mujl be Time out of Mind, or not 
at all : And then, if this be not fo, it muJl be an Ufur- 
pation ; and being not Time out of Mind, it cannot be 
a Prerogative, becaufe not Part of the Common Law. 

In the great Cafe, which they fo much injijl on, of 
Woodley in 2 Cro. 691. Jujlice Hutton^ who was an 

ingenious 
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ingenious Man, a good Lawyer, and a true Englijh 
Jiklge, that argued again/l Ship-money, he exprejjly 
denies, that there was any fuch Prerogative ; that the 
King had no Title to prefent, but where himfelf is 
Patron ; and that there was no fuch prefentment till of 
late Days ; nor any Book of Law to warrant it, but 
that Ca/e which is in Bro, Abr. Prefentment al Ejfglife^ 
61. 

Then 'twas urged. That a few Years PraSife can no 
more make a Prerogative, than it can Repeal an AS 
of Parliament 'Tis true, that in the Report of that 
Cafe, Crook feems to admit, that Winch was of Opinion 
for the Prerogative, and only Hutton again/l it : For 
he makes Winch to fay, That the King has an Abfo- 
lute Title by his Prerogative, as well in the Cafe of 
Common Perfons' Patronage, as where himfelf is fo : 
But as 'tis in Winch*% Reports 96. where the Cafe is 
reported again, there they are both of Opinion againjl 
it ; and frinch ridiculed the Opinion of Bro, Prefent- 
ment^ 61. as the Saying of the Bijhop of Efyy who was 
then Chancellor, and might have Right to prefent to it 
by Force of his Place, if the King had fuch a Preroga- 
tive : And indeed Bro, himfelf makes a Remark upon 
it, as a Thing never heard of before, by a ^od nota. 

The King hath prefented to Livings of other Mens 
Patronages ; but that was not by Force of this Prero- 
gative ; but on other Grounds, as 40 E. 3. 40. the 
King prefented to a Prebendary, when the Prebend 
was made a Bijhop : And the Reafon of that Cafe 
makes for the Plaintiff in Error, /. e. becaufe the Tem- 
>81 po^'alties of the Bijhop, who was Patron of that Pre- 
bendary, were then in the King's Hands, and then 
the King was Patron fo long, and he did prefent as 
fuch : So is the 41 £. 3. 5. the fame as Patron having 
the Temporalties in his Hand : So is 44 E. 3. 24. upon 
another Reafon ; a Parfon is made a Bijhop, and the 
King prefented not Jure Prarogativa^ but becaufe that 
the Patron was the King's Tenant in Capite^ and the 
Heir was in Ward to the King, and fo he had Jus 
Patronatus in him : The King hath it, where he has 
the Temporalties ; fo is Fitzh. Grand Abridgment^ 
Title ^are Impedity pi. 35. the King claimed Title to 
prejent to the Provojlry of Wells in the Gift of the 
Bijhop, void upon the Provojl's being made Dean, 
becaufe the Temporalties of the Bijhop were in the 
King's Hands at that Time. 

The 
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The 1 1 //. 4. 37, 59 and 76. tho* cited on the other 
Side below, is a full Authority ; 'tis a noted Cafe, the 
anciente/l Cafe in our Law concerning Commendams: 
The Cafe in jhort is thus : The King brings a ^uare 
Impedity and makes his Title by the Creation of the 
Incumbent to be a Bijhop. There was Jbme Debate on 
the Declaration; but the Defendants plead, that the 
King granted the Temporalties to the new Bijhop, 
before the Living became vacant Then the King 
waves that Declaration, and betakes himfelf to another 
Title, and Declares on the Statute of Provifors, becaufe 
the Pope had ufurped a Power which that Statute de- 
nied him ; and there's no Judgment in the Caje upon 
the flrjl Point ; but 'tis mq/l clear, that the King's 
Counfel in that Cafe were of Opinion againjl this Pre- 
rogative ; becaufe they did not Jfland to that Title, but 
amended their Declaration, and took to another. 

This Point was diredly to have been judged in the 
Cafe, if they had thought flt to abide by it : So that 
'tis plain that they took the Plea to be good, if the 
Temporalties were in the King's Hands, then the King 
was to prefent ; if not, that he had no fuch Prerogative. 
And this is a great Authority, that the King had no fuch 
Prerogative, becaufe he waves the Title and goes to 
another. 

5 E, 2. Maynard 148. Hugh di Courtney brings a 
Sluare Impedit againjl Thomas de Hutwet for the Church 
of Bingham^ and fets forth that Ifabel de Force^ Countcjs 
of AumerUy prefented fuch a one, upon the Living's 
becoming void by Cejjion, viz, by the Incumbent's 
being made a Bijhop ; but never a Word of the King's 
Title in all the Cafe, or any fuch Prerogative as is now 
contended for. 

And in OwerCs Rep. 144. Wabnejly cites a Precedent 
which he had feen, in Edward the Second's Time, ad- 
judged that the King had no fuch Prerc^ative ; and 
all that was faid for it, was eight or nine Precedents, 
in Tradition or Hijlory, of a Patron being comple- 
mented out of his Right ; but not one Law Book for it 

Coke 4 Injl, 356, 357. who wrote and publijhed much, [165 
he never mentions this Prerogative ; but fays that the 
Law is otherwife ; for, upon his Objervation on a 
Record of 24 E, 3. Rot, 25. coram Rege^ Comub\ 

Admittitur Epifcopus Exon' pro fine 200 merc^ pro con- 

temptu in non admittendo prafentatum Regis ad Ecclefiam 

de Southwel ; pro quo contempt^ omnia temporalia Seifita 

* fuerunt 
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fiierunt in manus Regis ^ i5f tunc temporis ante jinem faff 
vacavit Archidiaconaf Cornubise, ratione quod Incumbens 
Ele£fu5 fuit in Archiepifcopum Dublin' in Hibernia, 
{Temporalibus Epifcopi Exon' ad tunc in manibus Regis 
exijient*) per quod Dominus Rex recuperavit verfus Epif- 
copum diiV Archidiaconat* , Upon this Record he makes 
two Conclujions ; 

1. Tho' Ireland be a diJlinS Kingdom, yet 'tis 
governed by the fame Law as England in theje 
Matters. 

2. That when the Arch-Deacon was by the King 
preferred to an Archbijhoprick, he had the Prejentation 
to the Archdeaconry in refpefi of the Temporalties 
of the Bijhop of Exeter^ Patron of the Archdeaconry, 
and not by any Prerogative. 

Here 'tis obfervable, That my Lord Coke took it that 
the Patronage, by reajbn of the Temporalties, gave to 
the King this Right, and not the Prerogative. 

Then his next Paragraph is jlronger, If a Bijhop in 
England be made a Cardinal, the Bijhoprick becomes 
void, and the King jhall name his SucceJQTor, becauje 
the Bijhoprick is of his Patronage. All which implies. 
That if 'twere not of his Patronage, 'twould be other- 
wife, elje why is that Reajbn added ? 

Obj. But then jay they, The Pope's Ufurpation Objeaiont 
prevailed in all thofe Times; and the Pope had it ««"w"«>- 
when Provijlons were in Ufe. But that can be no 
Argument to give the Crown a Prerogative ; for the 
Pope was a Tyrant over the Englijh Church, and by 
the fame Reafon the King may claim to be above all 
Laws, becaufe fome Judges faid as Hank did in H, 4. 
quod Papa pot eji omnia ^ at that Rate no A3 of Parliament 
jhall bind the King, becaufe the Pope thought himfelf 
bound by no Law of ours. 

Bejides, There were feveral of our Englijh Monarchs 
and Englijh Parliaments, that boldly withjlood thefe 
Ufurpations ; and there were divers Intervals of Liberty 
and Freedom from that Romijh Yoke, and we never 
read of any Exercife of this Prerogative in thofe In- 
tervals. 

'Tis quejlioned in 41 EL and in Owen^s Rep, 'tii 
faid that the Pope's Prafiife was no Authority to war- 
rant a Prerogative : For they ufed to do jlrange Things, 
and the Clergy then made his Will a Law ; and our 
Englijh Lawyers have always complained of it. 

Obj, There's no ancient Books that mention Title 
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by Lapfe. Bat 'twas anfwered. That in Caudrft 
Cafe, 'tis fetch*d from the Rei^ of E. 3. and that is 
no very late Reign, and Lapje is fo ancient, as it 
appears by the dofe Roll 21 i/. 3. in n, 12. that the 
Dean and Chapter pretended to it during a Vacancy of 
a See upon an Advowjbn of the King's own ; but it 
appears there by a Writ to that Purpoje, that no LapJe 
per tempus femejire accrued on the King ; which jhews 
that 'twas old Law for the SubJeSs. Pryn, 2, 481. 

By a Writ 8 H, 3. n. 4. Dorfoy Prynne 2 Vol. 389. 
it appears the Archbijhop of Tork was to ptefont^ ultra 
tempus fex menjium vacari contigerinty and I Injl, 2 Inji, 
and all the Books are full of it, and Doctor and Student^ 
which is no new Book, treats of it, cap. 31. Bejldes, 
that and this are different Cafes \ there is a NeceJJity 
of fuch a Law for the Service of the Church ; the King 
is by the Conjlitution intrujled with the Supreme Care 
of his People, both for Religion and Property ; and if 
a Patron will not do it in reafonable Time, 'tis reajbn- 
able he jhould lofe it, and the King prefent. 

But to make that a fimilar Cafe, they jhould jhew 
that thefe Prerogatives were of equal Duration ; and 
that there's as much Reafon for the one as for the 
other : But becaufe the King hath preferred the Pa- 
tron's Friend, therefore the King Jhall have it ; that 
cannot hold upon a Toties quoties when the Friend, is 
dead, and three or four more of the King's Prefenting, 
for by this Means the Patron may never prefent to his 
Church. 

2. The next ^ery was, Whether this Commendam 
for above the fix Months, with Power to take the Profits 
to his own Ufe, Jhall be a Fulfilling of this Turn, or 
otherwife prevent the Operation of the Prerogative on 
it ? By this he was a Plenary Incumbent after Confe- 
cration, and he had the Profits to his own Ufe : He was 
not merely the Ordinary's Deputy to fupply the Cure 
during Jix Months ; but hath it in his own Right, and 
this with the King's Concurrence. 

The Prerogative could only work upon an Avoidance 
by Promotion ; and that is upon Confecration : This 
becomes void at the Expiration of the Term limited. 

Tis to be confidered. That this is none of the old 
Prerogatives of the Crown, which in a Competition arc 
to be preferred before the SubjeSs' Right : It is a Pre- 
rogative not to be favourably interpreted, but JlriSlo 
Jure ; for 'twas only taken up as a Papal Right : And 



a. Whether 
(fuppofing the 
Prerogative) it 
be not fatisBed 
by a Grant in 
Commendam 
for above fix 
Months. 



[i: 



Derived from 
the Pope, and 
not favoiuuble. 



verfus Attorney General pro DonC Reg\ &c. 219 

fo 'tis plain from 2 RolPs Jbridg, 358, 359. As fuch 
a Papal Right, it ought to be interpreted y?riif7« Jure^ 
even by the Pope's Law, being againjl the Patron's 
ordinary Right, and ]b 'tis natura odiofa ; there might 
be cited Suarex and others to this Purpo/e : Perhaps 
the Pope's Right was not ]b much allowed here, as to 
make it clear with him in this Point ; for Do£ior and 
Student^ cap. 36 W 37. fays, that the Pope's Collation 
of Benefices vacantium in Curia was held to be within 
the Statute concerning Provijious, vi%, 25 E, 3. 

This Prerogative hath been conjlrued Jiri^fo Jure 
here. 

1. In the Caje which the Lord Chief Jujlicc Faugh an 
Reports, where the Crown upon the Promotion of an 
Incumbent to the Bijhoprick of Oxford (and who by 
Dijpenjation retained his Living till Death) would have 
presented to the Living when it fell void, by the Incum- 

-, bent the Bijhop's Death ; it was refolved that the King's 

J Prerogative was not to prefent to the next Avoidance 

after the Promotion ; but to the next Avoidance by 

the Promotion, which in that Caje was none ; for that 

the Avoidance was by Death. 

2. In the Caje my Lord Chief Jujlice Dyer reports 
228. the promoted Incumbent was dijpenjed with to 
retain for a Term of Years ; within which Term he 
rejigned ; and there, upon the Avoidance, the Prerogative 
was not admitted to take place, becauje the Avoidance 
was by the Rejignation, and not by the Promotion. 

Now, if this Prerogative is to be interpreted y?r/<f7« 
Juriy it will have no place in this Caje, where the 
Incumbent promoted is dijpenjed with to retain for a 
Term of Time which is elapjed : For, 

The King's Prerogative will have a very natural 
Conjlru3ion, by admitting his Title to prejent to all 
juch Avoidances, as commence immediately from and 
by the Promotion. 

This is the Avoidance which the Law intends, and 
which the Law would always caufe (if not hindered to 
operate by Dijpenjation) ; and this Avoidance is that 
therefore, which the Prerogative mujl mojl principally 
rejpefi, and only that, if it be to be jlrifily taken ; in- 
jbmuch that were it in the fole Power of the Arch- 
bijhop to grant this Dijpenjation, it jeems the King's 
Title would clearly be jet ajide by it: Much more 
therefore jhould it be fo when what the Law dejigns, 
is prevented by the Ad of the King himfelf : For tho' 

the 
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the Lord Faughan jaith, That the King's Concurrence 
to the Dijpenfation is only for Formality; yet *tis plain 
that the King may force the Archbijhop to grant it 

Now this Interpretation of the Prerogative jeems to 
be already made in the Caje cited upon a Rejignation 
of the Incumbent dijpenjed with : For (as it is there 
intimated) if the King's Title was not fuppojed to be 
gone, by the defeating of the immediate Avoidance, 
which the Law intended, but the King would not per- 
mit ; it would be very Jlrange, that it Jhould be eluded 
by the Rejignation of the Incumbent, to which the King 
was no Party : For if the King had a Prerogative to 
prefent to this new, this deferred, this adjourned Avoid- 
ance, it would be more reafonable to allow it to be 
hajlened, than defeated by juch a Rejignation before 
the Time. 

This Prerogative ought to admit juch a Rejlrifiion 
from the Reajbn of the Thing, and from the Conji- 
deration of the Inconveniences which may otherwise 
follow. 

To the Subje3. A Patron might be content to let 
the King exchange a jingle Life, and put in a Clerk in 
the Place of one removed, much rather than that the 
Living jhould be held on by one in Commendaniy that 
from thenceforth would be jure to leave it, and be abjent 
for a better Rejidence in a Palace : Yet they may, as they 
have Reafon, think it too hard, that the King jhould, ai 
it were, let a Leaje of it flrjl, and afterwards put in his 
Clerk for Life. And tho' the King doth commend here 
but for a jmall Time, yet he may for a longer. He may 
perhaps, as the Pope did often, dijpenje with the Bijhop fiy 
to hold durante beneplacito^ and when the Incumbent is 
in Danger of Death, then prejent another ; jb as the Patron 
may have his own Clerk not removed, as was firjl in- 
tended, but difpenfed with, to wear out his Life in the 
Benefice, and yet after all have another put in. 

The Crown may have Inconvenience by the Jlraining 
of it further than this. For all Strains weaken, if not 
break the Thing itjelf 

This Opinion of theirs arijes from the Principle my 
Lord Faughan lays down, That a Commendam neither 
gives nor takes away Right, but only is a Dijpenjation 
to hold, and he continues Incumbent jlill, and it pre- 
vents an Avoidance ; and if jb, why jhould it not aljb 
prevent the Operation of the Prerogative too ? 

As to the Caje of Woodley^ 2 Cro. 691. they fay 'tis 

Law, 
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Law, to prove the other Point for them : If it be Law 
for them in that Pointy 'tis Law againjl them in this. 

That a Dijpenjation ad retinend* prevents the Grantee 
of the next Avoidance : The Caje was thus ; a Man 
hath a Grant of the next Avoidance, the Incumbent is 
promoted, but with a Commendam Retinere for Jix Years, 
and dies, the Grantee Jhall not prejent, becauje he is to 
have the next Avoidance only, and no other: 'Tis 
the Words of the Book, that when the Incumbent is 
created a Bijhop, and the King Prejents, or Grants, 
that he Jhall hold it in Commendam (which is quaji a 
Pre/entation) and he is thereby full Incumbent, and may 
plead as an Incumbent ; if the Grantee of the next 
Avoidance do not then prefent, he hath lojl his Pre- 
Jentation ; for he ought to have the next, and he cannot 
have any other. 

Now if this be jb, that a Commendam Retinere hath 
fo much of a Grant in it, and is fo equivalent to a Com- 
mendam ad recipiend\ that it will jet ajide and frujlrate 
a Grant of the next Avoidance, and be itjelf taken 
for a Presentation to the next Avoidance againjl the 
Grantee ; by the Jame Reajbn it mujl be taken jb 
againjl the King, as a Presentation to an Avoidance, 
and conjequently his Turn is jerved by it. 

Much might be jaid againjl thoje Commendams^ as Inconvenience 
promotive of Pluralities, and tending to the Ruin of of Commendams, 
the Church ; and this out of our own Law-Books : But 
it is not material at prejent. 'Tis however to be ob- 
Jerved, that this is not a Commendatory for Jix Months, 
during the Time that the Patron may forbear to pre- 
jent ; Juch Perjbn continued then, is only Commendatorius 
under the Bijhop to provide for the Church, as 'tis his 
Duty to take care of it during that Time. 

3. Admitting that the King hath Juch a Prerogative; 3. Admitting 
and that this Commendam^ tho' it gives the full Per- the Prerogative, 
ception of the Profits, is not a Fulfilling of the King's J^i^^LLlth 
Turn, nor doth any way dijlinguijh the Cafe, or exempt not fatisfy it, 
it from the Prerogative ; yet this is a CaJ*e not within whether the 
it. And this doth appear of Mr. Attorney's own Jhewing S^^thb^^,"*^* 
in his Declaration upon the King's Behalf: He hath 
73I /^^ ^^ ionh to be a Parijh newly created by AS of Par- 
liament, a Thing not in ejfe before. It appears by the 
Declaration what that A6i is ; it mujl be taken as 'tis 
' there fet forth ; to this Declaration the Bijhop hath 
demurred : Now if by that Declaration it appears that 
the Bijhop, and not the King, is rightfully entitled to 
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prefent apon this Avoidance, the Judgment will and 
mujl be accordingly for the Defendants. 

Mr. Attorney, by his Count, doth agree an Avoid- 
ance within this A3 of Parliament, by the Promotion 
of Dr. Tennifon ; and Mr. Attorney doth likewi/e admit 
and agree, That the King is not Patron of this Bene- 
fice called St. James's ; he doth agree too. That the 
King hath no Kight given to have any Tom or Pre- 
/entment by this A3 ; for he faith, 'tis to be by the 
Bijhop of London and the Lord Jermjn ; he doth al/b 
admit by this Declaration, That Dr. Tennifon was never 
presented to this Living ; that he came not into it by 
Virtue of any Prejentation from any particular Patron; 
nay. That he did not come into it by any jbrt of Pre- 
sentation whatever ; nay, he yet doth further agree. 
That this Parijh Church was never presented to by any 
Perfon at all. 

But he in/ifls upon it. That now it is void the King 
hath a Right to prefent to it, by Force of his Prerogative 
upon this Avoidance; tho' the A3 faith. That the 
Bijhop Jhall prefent after the Deceafe of Dr. Tennifin^ 
or the next Avoidance. 

The ^ery is, whether the King's Prerogative can 
operate upon this Vacancy of this Benefice, thus filled, 
and thus avoided, againjl the exprefs Words of an AJEt 
of Parliament. It will be necejfary to repeat the Words 
of the A3 ; and they are to this Effe3, That all that 
Precin3 or Dijlri3 of Ground, within the Bounds and 
Limits there mentioned, from thenceforth Jhould be a 
Parijh of itfelf, by the Name of the Parijh of St Jameses 
within the Liberties of Weftminjier ; and a Church 
thereupon built is dedicated by the A3 to Divine Ser- 
vice, and that there Jhould be a Re3or to have the 
Care of Souls inhabiting there ; and then, after a full 
Commendation of the Merits and Services of Dr. TVn- 
nifon in that Place, the now Reverend the Bijhop of 
Lincoln^ It doth Ena3 and Ordain him to be the firjl 
Re3or of the fame ; and that the faid Do3or and his 
Succcjfors, ReSors of the faid Parijh, Jhould be incor- 
porated and have a perpetual Capacity and SucceJJion 
by the Name of the Re3or of the faid Parijh Church, 
and by Virtue of that A3 Jhould be enabled by the 
Name aforefaid to fue and be fued, to plead and to be 
impleaded, in all Courts and Places within this Kii^- 
dom, and Jhould have Capacity to hold and enjoy, 
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porchaje and acquire Lands, Tenements and Here- 
ditaments, to him and them, Re3ors thereof, for ever, 
over and above what is given and fettled by that A3, 
to any Value not exceeding 200 /. per yfnnum, 
4] Then it Ena3s, That the Patronage, Advowfon or 
Pre/entation, after the Deceaje of the jaid ftrjl Re3or 
or Avoidance thereof, jhall or /hould belong and apper- 
tain, and by that AQ. Jhall or Jhould be vejled in the 
jaid Bijhop of London for the Time being, and his 
SuccejQfors, and in Thomas Lord yermyn and his Heirs 
for ever. 

Then it EnaSs, That the firjl Reflor, after fuch 
Deceafe or Vacancy, Jhall be prejented or collated by 
the Bijhop of London for the Time being; and the 
next to fucceed him, Jhall be prejented by the Lord 
yermyn and his Heirs, and the two next fucceeding 
Turns by the Bijhop and his Succe]]brs, and the next 
Turn to the Lord jermyn and his Heirs, and then the 
like SucceJJion of two Turns for one to the Bijhop and 
his SucceJJion, and of one Turn to the Lord jermyn 
and his Heirs for ever after. This is the A3. 

Now 'tis to be conjidered. That this Law doth bind 
the King, and would bind him in Point of Interejl, if 
he had been Patron of St. Martinis in Right of his 
Crown ; and if a Right or Interejl of the Crown Jhall 
be bound by an A3 of Parliament, a Prerogative Jhall 
be in no better Plight. It cannot be Jaid, That he 
Jhall not be obliged by it, becaufe not named; for Cafes where the 
where he is not named, he is bound by Multitudes of ^^"8 '• bound. 
Statutes, according to the 5 Rep, 14 and 11 Rep, 68. in °a Statute? 
He is bound by all A3s generally jpeaking, which are 
to prevent a Decay of Religion ; and Jo he is bound by 
A3s, which are for further Relief, or to give a more 
Jpeedy Remedy againjl Wrong. 

It is no Objedion, that this Law is in the Affirmative ; 
for that it is Introdudive of a new Law in the very Sub- 
Jed, that is created de novo. Then before this A3 the 
King had no Right over this ; and if he hath now any 
over it, he can only have it, how, when, and as the A3 
gives it, not contrary to it ; then the Bijhop was Patron 
of the Place out of which the Parijh is created : And 
the Bijhop can claim no other Right, than what the 
A3 gives him, Bro. tit Remittery 49. 'tis Jo agreed, 
I Rep. 48. and in 2 Rep. 46. if Lands be given in Fee 
to one who was Tenant in Tail, his IJfue Jhall not be 
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remitted, becaufe the latter A3, takes away the Force 
of the Statute de Donis. 

Suppofe he had been Enafied to be Patron of a 
Living, to which he had a former Right ; there could 
be no remitter : Becauje as to Particulars, the A3 is 
like a Judgment, and e/tops all Parties to claim any 
Thing otherwise than according to the AS, : And yet 
Remitter is a Title favoured in the Law. Then if he 
have this only by Force of this new A3, and another 
Per/on Jhould prefent in his Turn Jo given, 'twould be 
an Injury, if a SubjeS did it, and conjequently the 
King cannot do it : For the Prerogative which thu 
A3 gives, or which the Common Law gives, is not yet 
come to take Place. 

Where a fubfe- Tho' this be an Affirmative Law, yet according to [l' 
Quent repeals 1 ^he Rule taken and agreed in Slade'% and Drake*% 
bTlmplicadoi^ Cafe, Hob, 298. being introdu3ive or creative of a new 

Thing, it implies a Negative of all that is not in the 

Purview : And many Cafes are there put to this Pur- 

pofe. 

Then alfo it being particular and exprefs, it implies 

a Negative, becaufe this and the other are incon/ijlent. 

But Firjl, 'Tis obfervable all Prefcriptions and Cuf- 
toms are foreclofed by a New A3 of Parliament, unlefs 
faved. Suppofe there was an A3 of Parliament in 
Force before this, v/z. That the King jhould prefent ; 
yet another Statute Ena3ing fomewhat new and incon- 
Jijlent will carry a Negative : And if fo in Cafe of a 
former A3, there's almojl as much Reafon for a Prero- 
gative. It mujl be agreed. That a Man may prefcribe 
or alledge a Cujlom againjl an A3 of Parliament, when 
his Prefcription or Cujlom is faved or preferved by that 
or another A3. But regularly a Man cannot prejcribe 
or alledge a Cujlom againjl any A3 of Parliament ; 
becaufe 'tis Matter of Record, and the highejl and 
greatejl Record which we know of in the Law, i Inft. 
115. 

Suppofe Money were by the Law payable annually, 
and an A3 comes and fays it Jhall be paid Quarterly, 
by even and equal Portions at the four Feajls, for the 
flrJl Year, this will certainly alter the Law. 

'Tis true, that a conjijlent Devife or Statute is no 
Repeal or Revocation : But if a new A3 gives a new 
EJlate different from the Former, this amounts to a 
Repeal. Fox and Harcourt'% Cafe. The 
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The fame Rule holds even in Cafe of the King, as 
in the Archbijhop of Canterbury^ Cafe, 2 Rep. 46. and 
agreed to in Hob. 310. the ^ery was, if the Lands 
came to the King by 31 H. 8. cap, 13. or by the Stat, 
of E. 6. and objeded. That the latter was in the Aiilr- 
mative ; yet held, That it came by the latter : Becaufe 
tho' they were Affirmative Words, yet they were dif- 
ferently penned ; and the lajl being of as high an Au- 
thority as the fir/l, and providing by exprefs Words, That 
by Authority of that Parliament theyjhould be in a3ual 
PojfeJJion of the King, held that theyjhould be in him by 
Force of that lajl Aa. And Reafon will warrant thefe 
Differences, becaufe if otherwife, Inconjiflencies and 
Contradi3ions mujl be allowed. 

Then this is a new Law in the whole ; 'tis a new 
Parijh, 'tis a new Advowfon; and in Truth 'tis no 
Advowfon till the Avoidance : Nay, by the Words of 
the AS (if any Difference can be in an Injlant, between, 
at and after, as our Law in feveral Cafes allows it, as 
per mortem ^ poji mortem^ Devife by Joint tenant, &c.) 
there's no Patronage flxed, 'tis no Advowfon until after 
the Avoidance (for fo are the Words) after the Avoid- 
)J ance, the Advowfon, Patronage, and Prefentation jhall 
be vejled, foret vejiif in Epifcopo Lond' W Domino 
Jermyn, and till then 'tis ve/led in Nobody ; and that 
which is in Nobody, is not at all ; unlefs it be, as fome- 
times for NeceJJity' fake we fay, in nubibus^ or in Abey- 
ance ; but to fay that an Advowfon Jhall be in Abeyance, 
before 'tis created or ordained to exijl or be at all, muJl 
javour fomewhat of Abfurdity: Now the King can 
have no Prerogative Turn upon an Avoidance by a 
Promotion, but when the Patron's Clerk was promoted 
and preferred ; and here is no Patron till that Avoid- 
ance happen. They fay 'tis vejted immediately, tho' 
to take pojjejjion hereafter, as a Reverjion granted cum 
acciderit^ according to 3 Cro. 323. and i Sound. 147. 
But that's not this Cafe ; for there is a prefent Grant ; 
here the Words are. After the Avoidance Jhall be vejled^ 
and not before ; and being a new Thing it may be fo ; 
as a Rent-charge de novo may be granted to take effeS 
difiituro^ but cannot be fo of an old Rent. 

2, Dr. Tennifon comes not in by the Patron's Pre- 

jentation, but by Donation of the Parliament ; and 

• there's not any Precedent for a Prerogative to prefent 
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to a Donative upon a Promotion. The King cannot pre* 
jent to that, which the Patron could not have prejented 
to; and the Patron could not prejent to a Donative 
quatenus a Donative : And for the King to prejent to 
a Donative, is to injure the Patron ; for Ms to make 
that Prejentative, which was never intended by the 
Patron to be jb. And yet in Caje of a Donative with 
Cure of Souls (as it may be of a Parochial Church, tho' 
exempt from Ordinary JurijdiSion, according to Tel- 
verton 6 1. 2 Roirs Jbridg, 341.) the Ordinary may 
compel the Patron to Collate Somebody, as was held 
in Cafe of the ReSory Parochial Donative of St. jB«- 
r/V/w's in Cornwall; and the Tower of London is with 
Cure of Souls, i Cro. 330. 2 RoWs Abridge 331. 
I Injl. 144. The fame will be void by a Promotion 
of the Incumbent : For 'tis not merely the Change of 
Inferior into Superior, that makes the Avoidance ; for 
then an Incumbent, made Bijhop of another Dioceje, or 
in Irelandy would not avoid the Benefice : But 'tis the 
Doublenefs of the Charge, contrary to the Council of 
Lateran^ which hath been received here. This is more 
different from the pretended Notion and Reafon of this 
Prerogative, than that Cafe of a Common Donative : 
For in Cafe of a Donative, there's an Incumbent of the 
Patron's own Preferring, who is further promoted by 
the King, and jlill in Being, and the fame Patron 
claiming a Right to fill the fame : Here 'tis an Incum- 
bency by Gift of the King, Lords and Commons. And 
then, if it be confidered what this new Prerogative is, 
for fo it mujl be termed, jince there's no Footjleps for 
it in the old Times, and the Statute of Prarogativa 
Regis (which enumerates mojl of them, and is rather a 
Collcdion of old Prerogatives than a new Statute) 
mentions it not ; 'tis a Prerogative to prejent upon 
the Promotion of the Patron's Prefentee or Incumbent 
prefented in his Right. Here is no fuch Thing ; 'tis 
as their Books fay, when the Patron's Prefentee is fj 
advanced to a greater Dignity in the Church ; and the 
pretended Reafon given for it to avoid the Objefiion, 
That no Prerogative is to be injurious, or to import a 
Wrong done to the SubjeS is this. That here's no 
Injury to the Patron, but a Kindnefs to his Friend; 
becaufe the Perfon which he chofe and preferred is 
bettered, and further preferred to an higher Degree of 
Honour and State in the Church : All this fails here ; 
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fo that there doth not jeem to be the fame Colour, why 
the King Jhould have it in this Caje. 

It is a good Argument, according to Mr. Littleton^ 
That becauje no Juch ever was before, that therefore of 
Right it ought not to be : And if no Prafiice hath 
been to warrant it, in Caje of a Gift by AS of Parlia- 
ment, there's no Reafon it jhould be allowed in this 
Caje ; for a Prerogative never ujed, can never be with 
Propriety called a Prerogative ; much lejs Reajbn have 
they for it, if they have no Praflice or Precedents to 
warrant their Claim in caje of any Donative. 

Prima facie the Patron hath the Right; to evade 
that Right of his Mr. Attorney pretends to a Preroga- 
tive ; then it being of common Right with him, they 
ought to demonjlrate that there is juch a Prerogative 
to control that Right in this particular Cafe : And the 
Arguments brought for it ought to be clear, convincing, 
and undoubted. Now becaufe where a Patron's Pre- 
fentee is preferred by being confccrated a Bijhop, the 
King jhall prefcnt ; that therefore where the Parlia- 
ment's Prefentee is preferred, the Patron Jhall loje the 
Benefit of his Prefentation, is a non fequitur ; becaufe 
the Cafes are not the fame : For the fuppofed Recom- 
pence or Conjideration in the one, holds not in the other. 
This is not the Cafe of a Prerogative incident to the 
Crown from the Necejpty of Government : Nor is it a 
Prerogative which refpeSs the Continuance or Improve- 
ment of the Revenue, fo as for the Benefit of the King- 
dom, an Extent or Enlargement of it beyond former 
Pradiice, may feem abfolutely needful ; and therefore 
the common Pretences of Intendment and Prefumption 
are no more on their Side than upon this; nay, 'tis 
rather otherwife : Becaufe that common Right is with 
the Patron. 

It is no ObjeSion to fay. That there never was 
fuch a Promotion or Avoidance before : Whether 
there were, or not, is not material. But that rather 
turns upon them ; for that Evinces beyond Difpute, 
that there never was fuch a Prerogative Prefentation 
in FaS as they now contend for. Argument^ a fimili 
is the weakejl, but they have no Cafe like this ; nay, 
they have no Opinion in the Books declaring on their 
Side ; nay, the Book Definition of this Prerogative, as 
was faid before, is only to Prefent to a Benefice vacant 
by Promotion, that was antecedently prefentable. Here 

the 
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the whole Kingdom is Patron, and all that they can 
pretend to, is when a Man is dignified by Promotion, 
who came in by Presentation or Collation, and not 
otherwise. 

It is not at prefent proper to argue when this Prero- [ij 
gative jhall begin or commence upon this Church ; or 
if ever ? 'Twill be Time enough to Difputc that, 
when another Occajion offers itjelf ; when die Dofior, 
or any of his SucceJJbrs, happens to be preferred to the 
fame State, as his Predece^or is. It fufRces to main- 
tain that this Turn belongs to the Bijhop of London. 

This is not an Advowfon created, as others ujually 
are. Firjl, As was objerved before, no Advowjbn U 
fixed, or vejled, or created, but in futuro^ the jame 
Perfon is made a Pluralijl by A3 of Parliament, tho* 
the A9 itjelf fays the Parijh was too great for one 
Cure. 

Then 'twas obferved. That this is not a Patronage 
Turn. It mujl be admitted that this A3 vejls the Fee- 
ftmple of this Advowfon in the Lord Jermyn and the 
Bijhop of London^ and in their refpeSive Heirs and 
Succejfors by Turns, viz, to the Lord yermyn one, 
and to the Bijhop two fuccejjiively ; and fo the Sue- 
cejlion is ena6ied to be for ever : Now this is not one 
of thofe Patronage fuccejjilve Turns, but it is a parti- 
cular Prefentation which is given to the Bijhop of 
London by exprefs Limitation : And the Penning is 
different. The flrjl, about which the prefent Contejl 
is, is to be by the Bijhop of London for the Time 
being; then the fuccejjive Prefentations of one and 
two, are to be, one by the Lord and his Heirs, and 
the two by the Bijhop and his SucceJJbrs; fo that 
there is no Word in the firjl that looks like the Gift of 
an Ejtate, but 'tis only one firjl particular Prefentation, 
given to the Bijhop more than ordinary : It is not one 
of his Turns, which he is to have as Patron, by two to 
one ; but firjl he is to prefent one, before ever it comes 
into the Form and Manner of Turns prefcribed by this 
Aft, in perpetual Succejjion : For, if otherwife, the 
Patronage would be to the Bijhop three Turns in four, 
to one of the Lord Jermyn*%. 
Objeaion As to their Objeflion, That a Patronage newly 

infwcred. created jhall be in the fame Plight, and under the 

fame Rules and Circumjlances and Incumbrances as 
another : That Objedion can never take place before 

it 
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it becomes a Patronage, which this was not. And 
2. with a Jlronger Rea/on, it can never take place, till 
it hath been presented unto : 3. It can never take place, 
where a particular Presentation is at firjl given by ex- 
prejs Words. 

The Words arc, Tie firft Reaor JhaU be Collated by 
the Bijhop for the Time beings and then the Succejfton ; 
and it is always to be remembered that 'tis an A3 of 
Parliament. Nowjuppofe the Afi had /aid that the 
Patronage, after an Avoidance, Jhould be vejled in yf, 
and B. but that the firjl Re3or, upon that Avoidance, 
Jhould be prefented by y, S. a third Perjbn ; this could 
never be reckoned a common ordinary Turn, jubJeS to 
the like Prerogative as others : The Bijhop here claims 
not this particular Presentation in Right of his Patron- 
age, whereby he is to have two Turns to one ; but by 
expre/s Gift of the Parliament. 

'g] Suppofe the King had been Patron of St. Martin*% 
in his own Right, no Man would fay, that this A3, 
thus creating of a new Parijh, a new Re3ory, and a new 
Patron, would not have bound him. 

Surely the King's AjQfent as Supreme or General 
Patron, is as much implied in this A3, as it would have 
been, had he been a particular Patron of the Church of 
that Parijh, out of which the new one is taken : Here 
the King himjelf gives the firjl Prefentation to the 
Bijhop of London; for the King and People, all to- 
gether, the whole Kingdom, are Donors or Grantors 
of this firjl Prefentation to my Lord of London, 

Suppoje Juch a Right, as this is, were in a Subjed, 
and he were able to prejcribe for it, he mujl then have 
Jet forth, that Time out of Mind, wherejbever any 
Incumbent of another's Prefentation was preferred by 
him to another Living, that he Jhould have the Pre- 
sentation ea vice ; this is the mojl that could be made 
of it. Would any Man fay, That this Cafe would fall 
under that Prefcription, or the Reafon of it. Now tho* 
a Prerogative be Part of the Common Law, and not 
like a Prefcription ; yet every Prerogative hath its 
Boundaries and its Limits, and a Reafon for it too ; or 
elfe *tis no Prerogative, that our Law allows of. 

Befides, there's good Reafon in Fa3, for this Pro- 
vijion of die flrjl Prefentation ; becaufe the A3 takes 
Notice of the Parijh of St. Martin\ out of which this 
Parijh is taken, and the Bijhop of London was Patron 

thereof. 
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thereof, and at firfl there*s the fame Incumbent of both, 
J Dr. Tennifon : Now the Patronage being formerly in 
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the Bijhop, and in the SucceJJive Patronage, created of 
this new Church by this A6i, there's one Turn in three 
given away from him to a third Perjbn, then this Prc- 
jentation out of Turn is at flrjl given to the Bijhop of 
London^ in Conjideration of the third Turn given to 
the Lord yermyn afterwards. 



Then there's another Thing deferving of Notice in 
this Caje, and that's this ; That one and the fame 
Perjbn being Incumbent of both Parijhes, the King 
hath had the EfFefi of his Prerogative upon the Pro- 

I motion of this very Incumbent, by prejenting to that 

Church, into which he came by Prejentation and In- 
I du3ion, viz, St. Martin's ; but here the Prerogative 

cannot operate, becauje he came into this by Donation, 
not of the Patron, but of the Parliament ; and conje- 
quently, as was jaid before, of the King himfelf. 
Saving of the Bcjides, here's no Salvo of the King's Prerogative 

King*8 Right or Other Right ; and to what End in all private Ads 
not in thi. Aa. f^^ g^jg ^^ Ejlates, paying of Debts, docking of Settle- 
ments, and the like, do the King's Counjel take Care 
always to injert a Saving, if the fame be not neccJflTary? 
Here's a new Ejlate given, and that to a particular 
Perfon, and in a particular Manner ; and no Perfon 
|- can claim a Right to, in, or over this, but as the Par- 

^^ Where the Pre- liament hath given it; as for Injiance, in an Ad where f] 

rogative fliall two Churches are united, as upon the Rebuilding of 
agairft'^ ^ the City of London, the firjl Prefentation is ordered to 
of Parliament, be by the Patron of the Living of the greatejl Value 

in the King's Books. The King is Patron of the 
Living of the lejfer Value, as he is of feveral of them 
in London, he jhall not have his Common Prerogative 
I* of the firjl Prefentation, which he hath in all other 

; Cafes, where his Intcrcjl is intermixed with others : As 

( in Cafe of Coparceners ; and the Youngejl is in Ward, 

he jhall prefent firjl ; tho' the eldejl, by the Common 
Law, is to have the firjl Turn, and the King's Right 
is in the Place of the Youngejl ; but yet in Cafe where 
an Ad of Parliament gives a new Ejlate, and prefcribes 
a Method, tho' in the Affirmative, the Method limited 
jhall take place againjl the King^s Prerogative of being 
preferred ; and the Reafon is, becaufe it is a new Right 
which the Ad gave to prefent to the Church, to which 
the Union was, and confequently it mujl be taken as 

'tis 
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'tis given : And ]b was it held by the Civilians at 
Dolors Commons^ before the Chancellor of London^ and 
jeveral ajjijlant Delegates, upon a Caveat there againjl 
In/litution ; and on Advice of the Lawyers, the King's 
Prefentee acquiejced, and never brought any ^are 
Impedit, 

The Argument now is only, as to this one flrjl Pre- 
jentation, there's no flat Contradifiion between the U]e 
of the Prerogative and my being Patron for ever ; but 
'tis a Contradi3ion, to fay, the King and I Jhall both 
have the Jame Prejentation. 

To fay. That he jhall have a Prerogative here, is to 
Jay, That he Jhall do a Wrong to his Subje3, for the 
Bijhop can have no other than this one Prefentation ; 
he can have no other in lieu of it, and has no Advantage 
or Recompence antecedent or fubfequent from this Pre- 
rogative. 

Firjl Fruits and Tenths are not demandable from FirftFmltt 
this Parijh, becaufe no Saving of them in the AS to *"^ Tenthi. 
the King ; upon pajjing the A3, 'tis known, That in 
the Commons Houfe the fame was prefs'd to be in- 
ferted, but denied, and the Claufe reje3ed ; the fame 
Attempt was made in this Houfe, but to no Purpofe. 

In other ASs for the EreSing of new Parijhes, there 
is generally fuch a Saving, as for St. Anne^Sy and St. 
John\ of Wappingy and the AS for uniting of Parijhes, 
upon Rebuilding the City, hath a Claufe of faving to 
this EffeS : All which Jhews, That fuch a Saving is 
ncccjjary, tho' the flrjl Fruits and Tenths being formerly 
enjoyed by the Popes might have been pretended, by 
ConjlruSion of Law, to be a Profit annexed to the 
Crown by Stat, of 26 H. 8. cap. i . all Payments to the 
Pope having been prohibited by 25 H. 8. cap. 21. and 
all Profits and Commodities enjoyed by the Popes 
thereby annexed to the Crown. Yet neither that A3, 
nor that other in the fame Year, (whereby the Firjl 
] Fruits and Tenths of all Ecclefiajlical Livings, that 
then or thereafter jhould belong from any Parfonage 
or Vicarage, were granted to the Crown) were ever 
intended to reach this Parijh of St. yames\y it being a 
new Creation by A9 of Parliament ; and becaufe in 
the Afl no Firjl Fruits or Tenths are given or faved ; 
and there's as much Reafon to argue in that Cafe, for 
an implied Saving, as there is for this Prerogative. 

Suppofe 



232 



Henry Lord Bijhap of London^ &c. 



DonatiTe may Sappoje it jhould be admitted, That a prejentaUe 
tta"*** b^*^" Benefice created by AS of Parliament jhould be JTobjea 
Patron*/pre^ to the jame Rules as others are ; yet that will not reach 
fendng one. this, becaufe not like other Benefices till once prejented 

to ; 'tis a peculiar Jingular Cafe, by 2 Roll's ytbr. 342. 
and I Inji. 344. If a Patron prejent to a Donative, it 
becomes Prejentative ever after; which jhews. That 
'tis the Prefentation which makes it Prejentative in its 
Nature; now here 'tis plainly a Donative till once 
prejented to. 



Then it was jaid. That it is not needful to engage 
in the Dijpute, whether this Prerogative jhall prevail 
againjl the Grantee of the next Avoidance, according 
to Woodley\ Cafe, 2 Cro, 695. or whether that Cajc be 
Law, for that the fame is plainly dijlinguijhable from our 
Cafe : For there the Grantee comes in the Place of the 
Grantor, quoad that Avoidance ; and he can have no 
better or greater Right than his Grantor would have 
had, if no fuch Grant had been made : Here ours is a 
firjl Prefentation, granted by A3 oli Parliament. 

Suppofe the Donors of this Prefentation to the Bijhop 
had named a Perfon in EJfe^ to have fucceeded upon the 
Death or Avoidance of Dr. Tennifon ; no Man will pre- 
tend that this Perogative jhould have prevented him. 
The Reafon given in the Books cited for that Cafe of 
the Grantee of the next Avoidance, is. That the Patron 
could not grant more or otherwife, than under the Con- 
tingency of this Prerogative. Surely they will not fay, 
That the King, Lords and Commons, were fuch feeble 
qualified rejlrained Donors : Then the Parliament being 
the Donors, the Prerogative injijied upon, and the exprejs 
Gift to the Bijhop, are contradi3ory and repugnant, and 
cannot both be fulfilled. 

It is no Argument to fay, That if a Vacancy had 
been in the See, and the Temporalties in the King's 
Hands, then the King mujl have prefented and not the 
Bijhop, and that would have contradicted the ASL as 
much as this ; for that had been the fame as if the 
Bijhop had prefented himfelf, for the King, during that 
Time, was in loco ordinarii. 

To fay. That the Bijhop of London hath no more 
Right by the A3 of Parliament, than a Grantee of the 
next Avoidance hath by the Common Law, this furely 
is no very dofe Reafoning ; for there is fome Difference 

between 
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between the one and the other : Here the A3 of Parlia- 
n ment (which hath the King's Confent) gives a particular 
and exprefs Right; and an Ad of Parliament may 
(as Co^e jaith) alter, change, annal, abridge, diminijh, 
qualify, enlarge or transfer any Common Law ; nay, 
it hath the Common Law and the Prerogative too 
under its Control. 

Upon the Whole, it was concluded. That by this 
Judgment, a new Prerogative is affirmed to belong to 
the Crown, and this is extended to a Turn after a 
Commendam^ which may be a Prejudice to all the 
Patrons in England: 2. It dejlroys and makes Ujelejs 
the plain and exprefs Words and Meaning of the Aft 
of Parliament, which gives the firjl Prefentation to the 
Bijhop of London^ and 3. It confirms the old Non ob^ 
Jiante Dofirine of Commendamsj which hath always 
been acknowledged to be to the Prejudice of the 
Church ; wherefore it was prayed. That the /aid 
Judgment might be reverf'd. 

On the other Side it was argued. That this Judg- Argument for 
ment ought to be affirmed ; for that, as to the firJl the Dercndant 
Point, tho' it hath been jaid to be a new Thing, and *" "*'' 
grounded upon late Precedents, yet it hath been Jo 
often adjudged, that it doth not now deferve a Debate ; 
'twas jblcmnly fettled in fVright*% Caje, and upon Con- 
Jideration, 2 Koirs Abridg. 343, 344. 3 Cro, 526. Moore 
399. That tho' many ancient Authorities have been 
lojl, yet in Brooke^ Prefentment al Efglijey 6i. there is 
the Opinion x>f the Bijhop of Ely for it. And as to the 
old Precedents, there's no need of Recourje to them, 
becauje continual Ujage hath been with the King in 
this Matter ; a jettled Opinion for an hundred Years 
is furely enough to declare the Law as to this Par- 
ticular : This is juificient Evidence to prove this Right 
in the Crown, there being no Judicial Opinion againjl 
it. The Reafon for this Prerogative, is becauje the TheReafonof 
King, by the Exercijc of his Prerogative in the Pro- thii Prerogi- 
motion, hath made the Avoidance, and it is but changing ^^^ 
one Life for another, and pojjiibly the Patron is as near 
the having another Prejentation, as before. 

It was agreed that this is none of the Prerogatives Objeaion, that 
mentioned in the Statute di Prarogativa Regis ; but ^'^'; ^''fT^* 
then 'twas jaid. That the Prerogative to prefent by A^wCTed***^ 
Lapje, is not in the Statute, and yet that is admitted ; 

H H jb 
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]b that the OmiJ[[ion of it there, can be no Objefiion ; 
this is a Prerogative that follows a Vacancy occajioned 
by the Exercife of the Prerogative : For fuch it is to make 
Bijhops. The King flr/l made them by the Donation 
of a Ring and Stai]^ then by a Conge d*kfiier^ the King 
gave Licence to choofe, and approved the Perjbn chojen, 
tho' not by abfolute Donation, as before. By the 25 H. 
8. the Crown is rejlored to its ancient Prerogatives, and 
there are Letters MiJJive, dire3ing the Choice of jbch 
a Perjbn. In ff^righf% Cafe in 3 Cro, and Moore^ then 
was the fir/l Time it came in Que/lion; and it was 
Debated and Confidered, and the Judgment upon De- 
liberation fettled it with the King. And as to the Objec- 
tion, that in Dyer 228. 'tis faid. That he and the rejl [ 
of his Brethren thought otherwife : that Point was 
nothing to the Cafe then in Quejlion : But however, 
'tis obfervable that the Queen prefented Anno 6. and 
the Patron did not difpute it, as appears in Woodlfs 
Cafe. And in Owen's Rep. *tis faid, that feveral Pre- 
cedents in Henry the Eighth's Time were fearched. 
'Tis true, that in 11 //. 4. 67. and 21 £. 4. 33. the 
King did not entitle himfelf by Virtue of his Preroga- 
tive, but by Reafon of the Temporalties being in his 
Hands ; thofe Cafes can influence nothing in this 
Matter, becaufe the King's Prerogative conjifls not in 
oujling of himfelf, but of a Stranger ; it is to prefent 
in the Turn of another upon fuch a Vacancy, but 
not where he is entitled himfelf, there he prefents by 
Virtue of his own Interejl. 

As to the Objection, That the old Books are filent 
about this Prerogative; 'twas anfwered. That before 
the Statute of Provifors 25 E, 3. the King was defeated 
of his Prerogative by Reafon of the Pope's Provijions ; 
and therefore the King could not have it : Whereas 
'tis the Exercife of his Prerogative of Promotion, that 
gives him this Prerogative of prefenting upon this Va- 
cancy by fuch Promotion ; and therefore that Statute 
was made to prevent all encroachments : And tho' it was 
made to that very Purpofe, yet the Clergy being then 
fo Jlrongly united to the Pope's Interejl, the Kings of 
England could not ufe that Prerogative, and frequent 
Ufurpations were made upon the Crown, till the Pope's 
Supremacy was denied. The 41 jE. 3. 5. fhews that 
there were fuch Ufurpations. 7 H, 4. cap, 8. Com- 
plaint is made of them : And 5 H, 4. no. 95. Cotton 458. 
And thus it continued till the Statute about the Supre- 
macy 
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macy 28 H. 8. the Kings are to make the Bijhops; 
and then conjequently, in Point of Law, the Right of 
prejenting was rejlored. 

Then twas urged, That none of the old Books do 
mention the King's Right to prefent by Lapje, except 
in Cawdry^s Cafe, where Notice, is taken of a Caje in 
the Time of E. 3. but that is not to be found. Bro. 
tit. Prefentment^ 6i. is as much Authority for this, as 
that in Cawdry's Cafe is for the Prerogative to prefent 
upon Lapfe. And this Right in Quejlion, having been 
enjoyed Jo long, Jhould not now have been quejlioned. 

In 5 £. 2. Maynard 148, 198. there is one Injlance 
of the Patron's prefenting again ; but then Provijions 
were common and ufual, Walfingham 1313. fo that 
fuppojing the Patron did in thofe Times prefent, the 
King was not concerned, becaufe 'twas then- only the 
Pope's Right, as was thought, and the Pope might be 
ignorant of the Matter. And from thence 'twas argued, 
that the Pra3ice of thofe Times cannot be urged as 
Arguments in the prefent Cafe. 

Then 2. it was urged, That the King having this The King not 
Prerogative, he is not debarred of it by the Difpenfa- ^^^l^^ 
tion to hold it, ^c, nor by the Afl of Parliament, nor 
by the King's Confirmation of it. The King by that 
5a1 did transfer no Right to the Incumbent, but merely did 
continue him; and there was no Avoidance, but the 
Jame is fufpended : And had the Incumbent died, or 
rejigned, during this Time, the Church had been void 
by fuch Death or Rejignation, and had debarred the 
King of his Prerogative : The Incumbent Jlill remains 
Incumbent for the Time, by Force of his flrjl Prefenta- 
tion, and fo the Difpenfation doth prevent the Avoid- 
ance : He is not in by Force of any Title which the 
Difpenfation gives him, but of his old Title. Jones 91, 
161. Vaughan 18. 

3. Then 'twas argued that the AS of Parliament Not by the Aa 
for making this new Parijh did not alter the Cafe, of ParUamcnt. 
'Twas faid, that the making of this a Re6iory in this 
Manner, doth make it fubjefi to this Prerogative ; and 
that it was by no Means the Intent of the AS to debar 
the Prerogative. It is made a Parijh and Reflory, 
fuch as others are, fubjefi to the Ecclefiajlical Laws, as 
well as any other Benefice, under the Obligation to 
Refidence, and liable to the Common Jurifdi^ion and 

Cenfure 
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Cenfbre of the Ordinary; and *ds to be made vacant 
by die Jame Ways and Means, as other Livings are ; 
the Words Deaths or any other Avoidance^ prove it to 
be Jo : Lapje will prevail opon this Refioty ; and tiiat 
cannot be, bot because 'tis made a Refiory, and Pre- 
Jentative. It cannot be doubted, bot that the next 
Avoidance might have been granted over by the Bijhop 
of London before any Avoidance was. 

Sappo/e the Bijhop of London had died, and thb 
Promotion had happened, Jhould not the King have 
prejented by Reajbn of the Temporalties; and yet that 
is as much out of the Words of the AS, as this is? 
As to its being a Donative, 'twas Jaid, That the prejent 
Refior doth not come in by Donation ; and tho' 'tis 
true, That the King cannot prejent to a Donative upon 
Juch an Occajion ; the Reajbn is, becauje the Promo- 
tion doth not make a Vacancy of the Donative, it doth 
not make a CeJ[[ion ; the Parjbn is not Jubfefi to Cen- 
Jhres as other Refiors are ; he is Jlill in by Reajbn of 
the Injlitution of the Founder ; Jo that nodiing can be 
inferred from thence. Suppoje the Incumbency of a 
Donative had been immediately turned into a Refiory, 
would not that have Jubjefied it to this Prerogative : *Tis 
admitted. That the Promotion of the Refior did make 
an Avoidance ; then was cited Princ/s Caje, 8 Rep. 
Then fuppoje it a Donative as to Dr. Tenntfon^ at the 
Jame Time that the Church becomes vacant, the Pa- 
tronage vejls ; and then the King's Prerogative Jhall 
take place, either eodem Inftantt^ or before : But here 
the Right of Patronage did vejl immediately by the 
A3 ; he that is to prejent when the Refiory becomes 
void, he is Patron : 'Tis like a Reverjion granted cum 
acciderit^ there is a prefent Interejl vejled ; and there's 
no Reajbn why it Jhould not be Jo, in CaJe of this Ad 
of Parliament 

The Stat, of 12 Car, 2. for confirming of Livings, 
makes the then Pojfejfors full and perfect Incumbents, 
as this doth : Were not theje Benefices void, if the 
Parties were advanced to Bijhopricks? And upon [l8| 
Juch Promotions did not the King prejent ? Undoubt- 
edly he did. 

Then 'twas argued. That 'twas never the Intent of 
this A3 to oujl the King of this Prerogative ; the (irjl 
Intent was to make a Parijh and ejlablijh a Refiory : 
That was the true Dejign. Suppoje the AS had only 
vejled the Advowfon in my Lord of London^ and had 

not 
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not mentioned my Lord yermyn^ would not this Pre- 
rogative have been conji/lent with the Right of Patron- 
age ? As to the Pretence that the Bijhop is to prejent 
flrjl ; that is only to make a Partition : 'Tis an Ex- 
planation, That they jhould not have it in common, 
but by Turns. The Holding of Dr. Tennifon was 
reckoned as one Turn, and the Bijhop was to have 
the next. Bejides, every Afi of Parliament is to be 
con/lrued according to the Subje3 Matter, and not 
further than the A3 dejigns and intends : 'Tis plain, 
from the Nature of the Thing, That nothing was de- 
/igned but to fettle the Re3ory, and ejlablijh the Man- 
ner of Prefentation, according to the Agreement of 
the Parties : General Words Jhall not oujl the King of 
his Prerogative, Jince he is not named, 3 Cro. 542. 
Moor 540. 7 Rep. 32. Plowd, 240. Hoh, 146. Here are no 
Words which do import any Intention to rejlrain the 
King of that Right with refpefi to this, as he hath with 
refpeS to other Refiories. The King's Prerogative 
dodi not interfere with there being two'PariJhes ; this 
Prerogative mujl operate upon all preventative Livings, 
fo foon as they are made fo. 

This can never be pretended to be partly Prefentative 
and partly Donative ; for Dr. Tennifon was in by A3 
of Parliament as one prefented : Then it being a Cef- 
jion of a prefentative Re3ory, whether old or new, 'tis 
the King's Right to prefent. Vernon^ % Cafe, 4 Rep, 4. 
Plowd, 127. The Doflor came in not by Donation, 
but was rather placed in by Parliament, which implies 
in it the Confent, and all the necejfary Afis of the * 
Patron and Ordinary. Suppofe the King fhould grant 
away his own Advowfon during a Plenarty, and 
afterwards fuch a Cejfion jhould happen by Promotion ; 
furely that would not deprive the King of his Prero- 
gative ; and by the fame Reafon it ought not in this 
Cafe. Wherefore, upon the whole Matter, it was 
prayed, That the Judgment jhould be affirmed ; and Judgment 
it was affirmed accordingly. affirmed. 
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Dominus Rex verfus Reginald Tucker. [186 

WRIT of Error to rcverje a Judgment given in 
B. R. for Reverfal of a Judgment againjl T. 
before CommiJ^Tioners of Oyn" and Terminer^ upon an 
IndiSment of High Treajbn. The Record is to the 
EfTefi following : 

Jd Gen* SeJfiorC de Oyer y Terminer tent* pro ConC 
Somerjet apud Civitat* fVelleh* in diSf Com* Somerjet 
coram Francijco Wythens miP un\ &ff. Richardo Heath 
un*y i^c, Georgio Strode, miP un* Servient* ^c. &f aliis 
Sociis fuis JujHciariis di£ii Domini Regis per Liter as 
Patentes ipjius Dom* Regis fub magno Jigiilo Anglia? 
confer* eijdem Frandjco Wythens, Richardo Heath, 
Georgio Strode, tf aliis aliquibus tribus vel pluribus 
eorum direS' quorum alter* eorum prafaf F. W. vel 
Richardum Heath di6ius Dominus Rex unum ejfe voluit 
ad inquirend* per Sacr amentum prohorum ^ legalium 
Hominum Com* prad* ac aliis viis modis iff mediis^ ^c. 
ajftgnaf per Sacrament* Francijci Warre Baronet f^ &ff. 
prohorum ^ legalium hominum Com* Somerjet pntd* 
adtunc ^ ibid* impannellat* jurat* {ff oner at* ad inqui- 
rend* pro Domino Rege pro Corpore Com* prad* pnt- 
fentat* exijiit quod Reginald Tucker nuper de Long 
Sutton in Com* prad* Gen* ^ Thomas Place nuper de 
Eddington in Com* prad* Yeoman timorem Dei in cordibus 
fuis non habentes nee debitum ligeantiae fua ponderantes 
fed Infligatione diabolica mot* iff fedu^* dile£iion* ac ve- 
ram & debit' obedientiam quas veri & Fideles fubditi 
Domini Jacobi Secundi nuper Regis Angliae, i^c, erga 
ipfum Dominum Regem gererent iff de jure gerere tenentur 
fubtrahent* i^ machinant* iff totis viribus fuis intendent* 
pacem iff Communem tranquilitatemy iffc. proditorie com- 
paffaverint imaginat* fuer* iff intendebant di^fum Domi- 
num Regem jupremum & naturalem Dominum juum 
ad mortem adducer iff contra di£lum Dominum Regem 
\ipremum verum naturalem & indubitatum Dominum 
bum proditorie levaverunt guerram^ iffc, contra pacem 
di^i Domini Regis nunc Cor on* iff Dignitat* fuas ac contra 
for mam Statut* in hujufmodi cafu edit* iff provif*, 

Etflatim de pramijis in Indi^fament* prad* fpecificat* 
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fuperius eis impofit' per cur* hie alloeut* qualiterfe vellent 
inde acquietari^ iidem Reginald Tucker ^ Thomas 
Plzcc feparatim dieunt^ ^c. 

The Judgment is per cur* hie quod prad* Reginald 
Tucker ^ Thomas Place dueantur ^ eorum uter<f 
dueatur upf ad Gaolam di6li Domini Regis Com* prad* 
unde venerunty & ubinde uff ad loeum Exeeutionis 
trahantur l^ utercp eorum trahatur ^ fuperfurcas ibidem 
per collum fufpendantur &f viventes ad terram pro/ier- 
rl nantur iff uterf eorum projiernantur ^ interiora fua 
extra ventres eorum ^ utriufcp eorum capiantur ipfif(f 
viventibus ibidem comburantur^ iff quod capita eorum iff 
utriuff eorum amputentur quodf corpora eorum iff utri- 
uf<f eorum in quatuor partes dividantur iff quod capita 
Of quarteria ilia ponantur ubi Dominus Rex ea ajjignare 
voluity iffc. 

And now it was argued on the Behalf of the King, Argument for 
That this Reverfal was not jujliflable ; that the Ex- ^« ^i"«- . 
ceptions taken below were many, and as to the Pretence Highr^^n. 
that fecreta membra amputentur was omitted ; the fame 
was not allowed as Error below, by Reafon of the 
many Precedents which in the Entries did omit it. 
That tho' the Praflice be common to pronounce it, yet 
few or no ancient Records do mention it ; that in 3 In/I, 
210. where the Judgment is taken notice of, this is not 
Part. In Plowd. 387. 'tis omitted, that Interiora in- 
cludes it; In Bro. Coron* 128. 'tis not inferted; That 
this was never entered as Part of the Judgment, till 
1 2 Car. 2. Then as to the feparatim allocut* upon the 
Arraignment, that was likewije over-ruled below ; for 
it mu/l be intended a jeveral Demand or Quejlion : 
And the fame is implied in this Entry, as much as if it 
had been exprejjed, and the Precedents are both ways. 
But the main and only Exception, for which the Court 
reverf 'd the Judgment, was That in the Indictment 'tis 
not faid to be a Fafl done contra ligeantiafua debitum; Contrary to the 
and as to this, it was argued. That it was not necejjary Duty of hii 
to ufe thofc very Words ; That they are not Terms of ^*^»*"^- 
Art, fuch as are abfolutely necejjary ; they are not like 
to the Words Burglariter^ Felonice^ Murdravitj and 
the like ; That proditorie implies it ; that 'tis plainly 
apparent to be contrary to his Allegiance; That all 
the whole Indictment jhews it to be fo, 'tis not weighing 
his Allegiance ; 'tis againjl his true natural Liege Lord 

and 
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and Sovereign ; That It appears he was natoral bom 
Sabjefi ; That the very Words themjelves are only of 
Aggravation ; That they may as well be laid precedent 
to die Fa3 as in the Condajion; That here is that 
which is tantamount That Sir Henry Vane^% Indifi- 
ment was thus, Cotton and Mejfinger^s Sid, 328. The 
Scotch Officers in Suffolk^ Lambert' Sj HackJhanCs^ Tstcb- 
hum*Sy and many more. 

That 'tis true, the Pa3 in the Indifiment ooght not 
to be made good by Intendment or Inference ; but if 
there be Words which jhew, that the Party owed Alle- 
giance, its enough. An alien Enemy is not indifiable 
in this Manner; but here 'tis jhewn. That he u a 
Perfon capable of committing Trea/bn, and that the 
AS, done was againjl his Duty and Obedience which 
he owed as a Subje3 ; That many Precedents have 
been thus ; That nimia fubtilitas in jure reprobatur; 
That a Certainty to a common Intent is Jhffident, 
Long's Case; That in 2 RolTs Abr, 82. contra coron* ^ 
dignitat* fuas is held not necejjary ; wherefore, and for 
other Reajbns then urged, 'twas prayed. That the Re- 
verjal might be reverjed, and the King rejlored, ^c. 

On the other Side it was argued. That this Reverjal f 18I 
was jujl ; That this Arraignment being Joint, for want 
of ftparatim makes the Proceeding Erroneous; That 
the Precedents do ufe the Word ftparatim ; and Abun- 
dance of Entries were mentioned, as Leach and Ruth~ 
ford ^ aF. 28 //. 8. Dudely^ Gates and Palmer^ i and 
2 Phil, and Mar\ Throgmorton and IVeddaU^ 2 and 3 
Ph» and M* Peckham and DanieL eodem jfnno. Blunt 
and Danverfty 44 Elix, Earl of EJfex and S. eodem 
Anno, Guy Fawks and Sir Edward Digby^ 3 Jac, l. 
Harrifon^ Scot and the other Regicides, 12 Qir, 2. 
1660. Greeny Berry and /////, for the Murder of Sir 
E. Godfrey y 1678. Ireland^ Pickering and Grove^ 

31 Car, . 2. rot* 242. fVhitebready Fenwick faf al\ 

32 Car. 2. rot* 224. Johnfon ^ aP^ 2 IVilL & Mar. 
num*. 57. and Lord Prejion and AJhton^ Trin. 3 IFilL 
&f Mar. n, 16. feparatim allocut*^ and many more. 
Bejides the Nature of the Thing is fuch, as requires 
a Jeveral Arraignment, becauje they may plead Jeveral 
Pleas, and they are jeveral Offences; and tho' they 
plead in this Cafe feverally, that's not enough ; for 
they ought to be ajked Jeverally. 



But 
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Bat this was not ^o much inji/led on, as the next CuteftiiPrky 
Error, the Omiflion of fecreta in the Judgment; 'tis 5^*^'" 
Part of the Judgment upon the 25 Echv. 3. for com- 
pajjing, &f . tho* for coining, 'tis only to be drawn and 
hanged, according to MorgarC^ Cafe, Cro, Car. 383. 
Stamp, 182. 3 /«/?. 15, 17. Finch* % Law, Ub. 2. cap. 
Treajon^ they are 2\\fecreta membra abfcindant*^ as well 
as interiora ;, all common Books have it, as Bolton's 
Jujlice of the Peace, tit. Precedents of Indifiments for 
High Treajbn, 38, 42. Dalton's Jujlice, p. 335. Sbep- 
pariTs Epitome, tit, Crown^ and all thoje Common 
Abridgments, ^c. Lord PreJitnCs and Ajhton*% was 
drawn by good Advice, Harrifon and aP; 12 Car. 2. 
Ireland^ Bickering and Grove^ 1678. JVhitebreaiTt 
1679. fFakott's^ 1683. Langhorn% 31 Car. 2. Co- 
lonel Sidney's 1683. The Earl of Stafford's in 1680. 
was thus, upon Debate and Confultation with all the 
Judges, Dominus Rex verjus Owen, I Roll's Rep. 185, 
186. there 'tis mentioned. 

But then it was chiefly injijled on. That the Re- 
verjal was to be maintained for the Error in the Indi3- 
ment; that contra ligeantia fua debitum was the general Contrary to tbt 
Form; that all the great Men in all Ages, who had DutyofbkMt- 
been of Counfel for the Crown, had inferted it : That f!J^cnti. 
all the IndiSments, the flrjl AJJijes, after Monmouth's 
Rebellion, which were drawn or perujed by Sir H. Poll^ 
had this Condujion : That AJhton'sy Crofs's^ Count's^ 
ComiJhe'Sy Earl of Stafford's^ Bateman'sy AyliffTs^ Good- 
enough's^ Hone's^ Blague's^ Rowfe's^ Armftrong's^ Sir 
Robert Peyton'sy Langhorne's^ Lord Bellajis's^ Fenner's^ 
Harrifon'sy Fawkes's^ Sir Everard Digby's^ Patricius 
Dolphie's^ Pafch. 41 El. John Ttpping's 34 El. are all 
thus ; and the Prints are Jo likewije, 3 Injfl, 214. Fitzh. 
>] 7hA'^^9 P' ai8. Plowd. 387. Coke's Entries 361. Cro. 
Car. 120, 122, 123. and a great Number of Particulars 
more, which might be cited. 

Then 'twas urged that Reajbn doth require this, for Requifite in 
that Treafon is punijhable as a Breach of Allegiance ; ^"^°^^' 
that that is the very EJfence of Treafon ; that if the fliouid be in the 
FaS be not alledged to be againjl his Allegiance, 'tis indiament. 
not Treajbn ; that 'tis by Reajon of his Allegiance that 
he can commit Treafon ; and therefore 'tis that an Alien 
Enemy, who was never protefied, can't commit Treafon, 
becaufe he owed no Allegiance : And there may be many 
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Afis done, which look like a Levying of War, without 

any Breach of Allegiance ; and for that was quoted 

King John's Charter made at Runnty Mead i% die 

Jumi Anno Regni 17. Rot, Pat. 17. m. 13. a Tranjcript 

* Alias 215. whereof is in Matbew Paris 245.* Jnno 121 5. which 

"^^^ Charter was ratified four Times within nine Years 

^^l«i». after. The firjl Confirmation was granted i //. 3. and 

probably at his Coronation ; for there was a Charter 
dated at Gloucejier 6 Fehr. Rot. Pat. I i/. 3. ai. 13. 
that they Jhould enjoy Libertatibus Regno noftro Anglian 
a Patre noftro l^ nobis concejjis. In the Jecond Year of 
his Reign, he fends a Mandate to the jeveral Sherifis 
to proclaim this Charter amongjl others : Rex (^c. 
Sabitem. Mittimus tibi Cbartas de Libertatibus^ bfc. 
Mandantes quatenus eas legi facias in pleno comitatu tuo. 
Dat' 22 Febr. Rot Claus. 2 H. 3. Then was dted 
Fox*s A£ls and Monuments^ ad Ann. 12 18. That after 
Michaelmas this King held a Parliament at Wejhninftery 
wherein he confirmed and ratified, by his Charter, all 
the Franchijes and Liberties which were made and 
given by King John his Father. In the Jeventh Year 
of his Reign vi%, the Jixteenth Year of his Age, he 
took the Government into his own Hands; and then 
the Archbijhop of Canterbury^ in open Parliament, doth 
mind him of the Oath /worn in his Name by the Eari 
of Pembroke {Restore Regis &f Rignt) and others, at 
the Pacification between him and the Dauphin^ that he 
would rejlore and confirm thofe Liberties to his Sub- 
je3s, for which the War broke out between his Father 
and the Barons. Then was quoted what Henry Third 
promijed, when he invited Henry de Lucy to come in to 
him, I i/. 3. ;;2. 16. which is in very Jlrange Language, 
if his Allegiance had been broken. Then was dted 
Sadler 262. and Spelman verbo Ligeantia; and Calvin*s 
Cafe, 7 Rep. expounding of that Word ; And the old 
Cujlumer of Normandy^ cap. 43. And the faid, and 
other Authorities, were inforced and amplified in fuch 
Manner, as is not fit to be remembered. 

Then 'twas urged. That as the Subje9 Matter of 
this Indi3ment did require thefe Words, fo the Reajbn 
of the Law in other Cafes did warrant them to be 
necejjary here : That vi ^ armis was necejQfary, till 
the Statute of H. 8. made it needlefs : And it would 
be Jlrange, that an Indi3ment for a Trefpajs, Jetting 
forth an AJfault and Battery with Force of Arms Jhould 

be 
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>1 be Ql for want of contra Pacem^ and this Jhould be good 
without contra ligeantiafua debitum : Contra formamjia^ 
tuf is neceJQfaryy tho' the Pa3 be alledged,fufflciently ap- 
pearing to be within a Statute Law. Indifiments are not 
to be made good by Intendment or Implication, Staund- 
/brd gb, Trin, 18 ^. 4.10. Furatus eft without /clonice^ 
not good ; Felonia abduxit without cepit^ not good. So 
for a Rape, auodipfam contra voluntatem fuam carnaltter 
cognovit^ without rapuit^ is ill, 9 £. 4. 26. and jb is Dyer 
304. Murdravit is necejjary : No Words or Terms of 
Art are to be jupplied by any other Phrafes equivalent 
or tantamount in Senje, for the fake of Certainty ; be- 
cauje if fuch looje Defcriptions jhould be allowed/ twould 
nbjeS Men's Afiions too much to the Power of Con- 
]iru3ion. 2 Cr^. 209142,1 87, 527. And in all Indifiments 
br Offences committed between Decemb. 1 5 . and Febr, 1 3. 
1 688. the Condujion was contra pacem regni. Then was 
cited Faux^i Cajc 4 Rep. 39. 2 Roirs Ahridg. 82. 

Then 'twas /aid that there were exprejs Authorities 
for the Defendant; 3 Inft. 11. that the Indifiment of 
Treajbn concludes thus, i Inft, 129. is the jame, and 
Dyer 144. to the like Effefi. And what is /aid in the 
Mai^in of the new Dyer^ is very remarkable as to 
Mary Queen of Scotland: Calvin* s Ca/c 7 Rep, 6. is 
full and exprejs, as to the Reajbn of the Thing ; and it 
is founded upon the Difference between an Alien Enemy 
and a Subjefi. Courteen's Caje, Hob. 271. Hobart is 
of Opinion, according to Cahin*s Caje, that Indi3ment 
againjl Alien amicf it mujl conclude contra debitum lige- 
antia fua, 

Bejides, here are no Words which carry the fame 
Senje, or are equivalent to it ; Proditorie doth imply a 
Treachery or Faljhood, and that he might be guilty of, 
and yet not a3 contrary to his Allegiance ; for at that 
Rate every Breach of Trujl, as to the King, would be 
Treajbn : Debitum ligeantia fua minime ponderantes 
is not jufHcient ; for a Man may not weigh his Alle- 
giance, and 3^et not afi contrary to it : Then contra 
naturalem Dominum fuum fupremum verum fs* indubitat^ ; 
theje Words in themjelves are not necejfary, and an- 
ciently were not injerted : In old Time 'twas only 
contra Dominum Regem; and 'twill be hard to fay, that 
the Ufe of Words unnecejfary jhould fupply what is 
necejfary, and hath anciently been ufed. Thofe Words 
do only import, that the late King was King of the 

Place 
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Place where the Defimdant was bom and lived ; and 
cannot make it appear, that his Fafi was CDDtrary to 
the Laws of the Land, and the Doty of his ADegiaDcc, 
as a Sob{efi to htm. 

Then /iippo(mg it not necr0aiy in the Coodnpon ; 
for as Jbme Precedents are in WiJFs SjmbA%grmfhj^ 
'tb firfl ; as cmttra EgemUut fust Mitmm kvavit /icrr- 
ramy yet it ooght to be in the Indifiment. in one Part 
or another. The formal Reajon of the Fafi's beii^ 
Treajbn, is becaoje 'tis againfl his Allegiance, and that 
ooght to be expreJQIed : All the other Exprcfpoos orgcd 
on the other Side, are at the mofl bot Argomentative, 
and do not direfily affirm the Thing wfaidi b necejQ^tfy 
to make the Offence. 

As to the Precedents which are the other Way, diey 
are bot few ; thofe in the Reign of //• 8. and Qoecn 
Elizabeth^ they are opon particolar Statntes; as for 
denying the Sopremacy; taking Orders onder the 
Pope, and the like ; tfiey are not cmUra ligeantimm 
in the Natore of die Offence, and there cmtra firmam 
Jiatut* is enoogh : Bot no An/wer can be given to the 
Caje of Lop€% in CahiiC% Cafe, where the Jodgcs met 
and considered how the Indifiment jhoold be, and agreed 
to be contra fupremum Ddmimtm finam In Anglia ; and 
the Condojion to be cmtra Bgeantut fuse de^itnm. 
Whereopon, for the/e and other Reajbns, it was 
prayed, that the Jodgment of Reverjal given in the 
King's Bench might be affirmed ; and it was affirmed 
accordingly. 
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Reroial af- 
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Jo/epA EafimonJ, Executor of Henry Eafi-- [iga 
monJ^ and Samuel Nayle^ Appellants^ 
verfus Edwyn Sandys Clerk^ Refpondent. 



Tithe of Herb- A PPEAL from a Decree of the Coort of Exchequer; 

fa^M ^^ ^^ ^^^ ^^^^ ^"^ "^ "^'^ ^*^" *** ' ^"^ Parijh 

fonncrhr oi^ ^^ Teovikon conjijling moch in Pafhire Land, and the 

fer the Plough. Re/poodent having been Refior thereof for twen^ 

Years lajl pajl and opwards, and being entitled to 

the ereat and /mall Tithes and all other Does widiin 

the piid Refiory, he did exhibit his Bill in that Coort 

againfl 
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againjl the Appellant Jofeph^ in his own Right, and as 
Executor of Henry his Father, and againjl the other 
Appellant Samuel Nayle^ for Agijlment Tithes, for 
depajluring and fatting their Oxen and other unpro- 
fitable Cattle within the faid ReSory, from the Year 
1677. to the Time of exhibiting his Bill, which was in 
Micbaebnai Term 1692. 

The Appellant yofeph Eajimond by his Anjwer ad- 
mitted, that he had AJJets fufflcient to anjwer the 
Plaintiff's Demands \ and both of them admitted, 
that they and the Tejlator had fatted and depajlured 
divers Oxen yearly upon their Lands in the faid Parijh, 
but /aid, that jbme of them were flrjl ujed to the Plough, 
and afterwards fatted when turned off from the Plough. 

The Court of Exchequer did thereupon, vt%. May iLb. 
1696. decree Tithe Herbage to be paid for the Appel- 
lants and the Te/lator's Oxen and unprofitable Cattle 
not ujed for the Plough ; and aljb for their Oxen and 
unprofitable Cattle ujed for the Plough, for and during 
the Time they were grazed and fatted in the Parijh 
for Sale, after they were turned off from the Plough. 
And now it was injijled on in Favour of the Appeal, Argument for 
that the Decree was unjujl; and then were quoted tHc Appdlanti. 
jbme Texts of Scripture about muzzling the Ox, (ffr. 
And aljb it was urged. That that Part of the Decree 
concerning Oxen once ufed to the Plough, was erro- 
neous ; and there were cited all the Cajes in the Books 
for Exemption of Plough Cattle from Tithe Herbage, 
and that this was double Tithing : And it was injijled 
on, that the Reafon of the Thing was againjl it in this 
Caje, becauje the Agijlment of thefe Cattle was nece/- 
fary to jujlain that Labour which promoted the Grain, 
of which Tithe was paid ; that this Privilege extended 
to all juch Oxen as ever had been ujed to the Plough ; 
that the Exemption did continue after they were forbom 
to be ufed at the Plough ; for there was the fame 
Reafon to continue the Exemption afterwards, as there 
could be to allow it during the Interval, when they do 
(] not draw the Plough. And for thefe and other Reafons 
urged, 'twas prayed. That the Decree for Tithe, quoad 
fuch Cattle as ever had been ujed with the Plough, 
Jhould be reverfed. 

On the other Side it was urged, That the faid De- Argument for 
crcc is agreeable to the Law, and fupported by many the Refpondent. 
Refolutions in the Court of Exchequer ^ that there was 

a 
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a RcaJoQ for Tidie in diis Caje; hocmJjt tlieje Catde, 
dio' fonnerly 11/ed to the Pioagh* tfaej cia)cd now to 
belong to it^ and conjcqnentlj Titfaes became dne. 
That there's a Difference in the Xatore of the Tlm^ ; 
fix when they Feed in older to Laboor, the Paijbn hadi 
a Tenth of the Benefit produced dierdsy; bat when 
diey are £itted only icK Sak, 'tis othemifiu That this 
was a Jettled and allowed Diffiercnce in the Exchequer; 
That while the Oxen are working, no Tithe Jhall be 
paid for their Feeding, becaoje there are Tithes of other 
Things arijing by the Labour of /bch Cattle ; bat when 
they do no Work, and are tnmed off to be &tted and 
are graz'd, there Tithes Jhall be paid for the Heibage 
which they Eat, they being no way beneficial to the 
Parjon in any other Tithes : And many Cajcs infcacc* 
were dted to warrant this Dijtinfiion ; and 'twas /aid. 
That none coold be alledged to the contraiy : Where- 
fore 'twas prayed. That the Decree might be aflbmed ; 
and it was aflirmed. 



Magdalen Foubert Widow ^ Grandmother and [194 
Adminijlratrix of Katherine Frances 
Lorin de Granmare^ Appellant^ verfus 
Charles de Crejferon Adminijirator^ with 
the Will annexed of Katherine Granmare, 
Rejpondent. 

Win of a A PPEAL from a Decree in Oiancerj; the Ca/c 

Foragaer, and J^ ^jj, ^yg . />^/^^ Lorin (Son of the Appellant) 

Langn^efhow *°^ Katherine de MandoviUe came to an Agreement 
to cooftrae it, to marry, and that the longejl Liver jhonld take all, 
Rol«2^ ^^ whether Ijjue or not : A publick Notary took and 
entered that Agreement in his Book, and both Peter 
and Katherine fubfcribed the Jame Jo entered ; and 
then being written fair, they jigned it again, and the 
now Appellant and other Relations fubjcribed it : They 
intermarried, Peter was kiU'd in Flanders^ and left 
Katherine with Child ; afterwards, Jhe being near her 

Time, 
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Time, thought fit to make her Will, which Jhe wrote 
with her own Hand in French^ in theje Words, 

^uoy que je fits prefentement en perfaite fanti de corps The Will, 
far d^efprit^ cependant ne ffachant de quelle mantere il 
plaira a Dieu de difpofer de moy dans ma couche^ ye trove 
a propos de marquer jcy mis dernieres volontes : En cas . 
qu*il luy plaife de me retirer de ce monde^ Ji c^ efl fa volonte 
de donner des jours a mon enfant^ % luy latjje generale- 
ment tout ce qui peut m* appartenir^ bf fupplie tres humble^ 
ment Madame Foubert, ma foeur Lorin faT Mr, le Bas 
d* en prendre foin ; J^efpere que Mr. Foubert, faf le Major ^ 
a la conjideration de feu fon paure PerCy luy rendront lis 
fervices dont il aura befoin^ &f que Dieu ne Pabandonnera 
point : ye l*en fupplie de tout mon ame^ comme aufft de 
henir toute la f ami lie : fait a Londres ce i6th de Novembre 
1693. par moy^ Katherine de Granmare. After which 
the jaid Katherine annexed a Codicil to her Will, in And CodicU. 
theje Words, vi%. En cas qu*il plaife a Dieu de retirer 
mon Enfant auffy bien que moy^ je donne a Madamoifelle 
le Bas ma hague de Diamans^ mon Ecritoire gamie 
d*argenty iff une bo'ete de rubants neufs; ye donne a 
Madamoifelle Peireaus mon habit brun doubli couleur de 
paille^ (ff mon habit yaune; une demie douzanie de mis 
Chemifes : ye donne au fils a yacob dix livres fterlings 
pour fa mettre en Mi tier ; W a fon pere ce qui fe trover a 
dis habits de mon Mary: ye donne a Catherine tVilliamSj 
ma filleule^ dix livres Jlerlings pour la mettre en mitier ; 
Tout le rejie de ce qui m^appartient tant en MeubleSj que 
Linge^ Vaiffell i*argenty & Argent Monnoye^ qui m ejl 
d&y ye le laiffe a ma foeur Lorin j ^ a mefs* de Crefferon^ 
pour etre egallement partagi^ entre eux ; y*excepte feule^ 
ment le portrait de mon Cher Mary^ ma bague Turquoife^ 
que ye donne a ma foeur Lorin^ faf la prie de garder Vune 
bf I autre tant qu*elle vivra : ye donne auffy a Monfieur 
)J Crefferon ma montre d*Or que le fouhaite qu*il garde £!f 
porte pour F amour de moy : fait a Londres ce i6th No^ 
vembre par moy Catherine Granmare. 

Then jhe was delivered of a Daughter, and a few 
Hours after died, and the Daughter did jurvive her 
near two Years, and then died : And after her Mother's 
Death (there being no Executor named) Adminijlration 
of the Ejlate of the Tejlatrix was committed during 
the Minority of the Child with the Will annexed ; but 
the Appellant pojfejl herfelf of the Ejlate, being about 
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600 L Value. Then after the Child's Deaths the Ai>- 
pellant as next of Kin took Adminijiration to the Child, 
and aljb to Mrs. Granmare. 

The Rc/pondent exhibited his Bill, claiming a Moiety 
of the Refiduum by Force of the Codidl ; the Af^iellant 
by Anjwer injijled upon the Invalidity of the Agree- 
ment between Peter and Katherini^ bat that being 
waived, the Qoejlion aro/e upon the Words of the 
Will, and particolarly theje, dnmer dks jntn^ and 'twas 
injijled. That nothing was de(igned to the Rejjpondent, 
bat only in cafe the Child were /lill-bom, or jhoald die 
in herlying in ; whereapon the Coart ordered the Canje 
to be continued in the Paper, and that both Skks Jhoald 
take Time to procure the Opinion of Freiubmem bom, 
and acquainted with the Laws of France ; and the Cauje 
coming on again to be heard before the Lord Chancellor ; 
and upon reading of Jeveral Opinions of French Gentle- 
men bred to the Laws of that Country, the Court de- 
clared, that the Re/pondent was well entitled to his 
Moiety of the Rejidue, after the particular Legacies, 
Debts, Funerals, and other Allowances dedufied, and 
decreed the Jame accordingly. 

Argument for It was argued on the Behalf of the Appellant, That 
the Appdlanc this Decree was erroneous ; that the proper Signification 
of thofe Words, was no more than to give Life, that it 
was ]b tranjlated at Do£fors Commons; That that TranJ^ 
lation does agree with the Opinion of jeveral of the mcjl 
learned Divines amongjl the French Refugees here; 
That 'tis jb interpreted in the Famous Difiionary of 
the French Academy, dedicated to that King, where 
the Words are as follows, i/iz. Us jours au fbtriel^ 
fignifie la vie^ That Days in the Plural jig^nify Life, 
without any Determination of Time ; That there are 
few Frenchmen of any Underjlanding, but will acknow- 
ledge, That by les jours d*une perfonne^ the Days of 
one (whether they be many or few in Number) mnjl 
be underjlood the Life, &r. That the Tejlatrix here 
could mean no other by Days, but Life; when Jhe 
Jaid, That in cafe it plea/ed God to take her out of 
this World, if it was his Will to give Days, to give 
Life to her Child, jhe left it all that belonged to her ; 
knowing well. That if the Child was bom alive, it 
mujl be maintain'd from that Moment, out of what 
was /b left it; that it appeared from the Preamble 
of the Codicil, viz. In cafe it Jhall pleafe God to take [19^ 

away 
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away ray Child, as well as my fclf, thcn^ fafr. That 
the Tejlatrix never intended the Ejlate to go over, 
unlefs the Child died as well as herjelf in her lying 
in. 

Then it was argued from the Nature of the Particular Nature of other 
Legacies ; they were of juch a jbrt, as that they mujl \^^ ^^^' 
be given without Senje or Reajbn, had Jhe not jtippojed 
her Child's Death, as well as her own, in her lying in; 
for otherwije thoje new Ribbons muJl become old, which 
were intended as a Prejent to a young Gentlewoman ; 
Clothes locked up in a Trunk would have been of no 
Ufe to Per/bns then in Dijlrefs, and the poor Orphan 
had gone too far in Years to learn a Trade. Then 
other Things are given as Tokens to be kept, and 
worn by them for her fake, as long as they lived : Now 
what Reajbn can be ajQiigned for this, if jhe did not 
mean and fuppoje a Death in her lying in : From 
whence it was inferred. That the Intention of the Tef- 
tatrix was to give all jhe had to her Child, in Caje 
/he jtirvived her ; and if it did not jtirvive her, but was 
taken away as well as herjelf, in her lying in, then 
her Intention was to give that jame All (which jhe had 
given to her Child) to other People, as jpecifled in the 
Will; and unlejs this were the Intention, the Child 
mujl have jlarved, or lived upon Charity, not having 
the Property of what was left it ; and the Condition 
precedent, according to the Rejpondent's Expojition, 
excludes the Child till its Years of Dijcretion ; where- 
fore 'twas prayed that the Decree might be reverjed. 

On the other Side it was argued with the Decree, Argument for 
that the fame was jujl ; that no ObjeSion could arife theRcfpondent. 
from the Nature of the other Legacies, or of this, as 
being reafonable or unreafonable ; for that 'tis the 
Natural Right and Privilege of every Perfon, to dif- 
pofe of that which they have, at their Pleafure, to do 
what they will with their own ; a Privilege fo certain, 
that though 'tis ufed many Times to ill Purpofes, yet 
the Law cannot interpofe, nor rejlrain the Proprietor, 
no not to preferve him and his Family from Ruin, as 
daily Experience jhews : That it is agreeable to Law 
and Jujlice, and to true Piety, to fee that the Will ot 
the Dead be performed ; and tho' the Law have afcer- 
tained how Ejlates jhall go, when there is no Will, 
yet when there is a Will that difpofes of it otherwife 
than the Law would do ; the Courts below will compel 
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a Performance of fuch a Difpofition, as the Will di- 
rects. 

Then *twas faid, That the Intention of the Tcjlatrix, 
in Favour of the Refpondent, is both Charitable and 
Pradent; He was her nearejl Relation in England^ 
and conjidering a great Part of what Jhe left was once 
her Hu/band'Sy Jhe honourably gave as much to his, as 
to her own Relations, making her Hujband's Sijler, 
and the Respondent CharleSy rejiduary Legatees to 
Jhare equally ; and Jo is the Decree : And to Reverje 
this Decree, and permit the Appellant to go away with [l 
the whole, (as Jhe mujl, if the Decree be revcrfed) doth 
direfily dejlroy all the Prudent and Charitable Inten- 
tions of the Tejlatrix, and carries the EJlate where Jhe 
never dejigned it, v/z. to the Appellant. 

Conftruaion by Then 'twas argued. That the Court of Chancery had 
FrMcAUwyen. Jq^^ y^^\\ {„ taking the Opinion of Perjbns Jkilled and 
knowing in the Matter in Quejlion ; that the Gentle- 
men of the Long Robe of that Country, now here in 
London^ did all give their Opinions, that according to 
their Conjlruftion of thejc Words in a Will, it was an 
Arrival to Years of Maturity or Age enabling to dif- 
pofe ; that unlefs the Child had lived to Jtich an Age, 
as that Jhe had been capable to give the fame away, her 
Reprejentative in this Cafe, could not be entitled to it. 
Courtt confult Then 'twas faid, That Words are to be interpreted 
Merchtnttydfr. according to the Scnfe and Acceptation of thoje which 
ufe them : That the Tejlatrix was a native of France^ 
and therefore this Method of inquiring into her Meaning 
was Jujl and reafonable : That the Courts at Law have 
frequently confulted Merchants about the Signification 
of Mercantile Terms, and Trinity Houfe about Marine 
Phrafes; fo in like manner Grammarians, Criticks, 
Chymijls, and Artificers have been in the Court of 
King* 5 Bench confulted, according to the Nature of the 
Thing in Quejlion, upon Words belonging to, and 
ufed in their refpcflive Profejpons : That in cafe of 
Words difpojing of an EJlate in a Foreign Language, 
by the Will of a Foreigner, the Judgment of Divines 
or Grammarians could be no proper Dire3ion to the 
Court of Chancery ; but the Means of Information muJl 
be from thofe who were acquainted with the Rules of 
Interpretation in cafe of Wills amongjl thofe People : 
That the Opinion of thofe Gentlemen was fufficient to 
jujlify the Decree. 

But 
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But then it was further argued^That here the Meaning 
of the Tejlatrix could not be juch as the Appellant 
would pretendy /. e. that Jhe meant to give her EJlate to 
the Refpondent and others, only in cafe the Child Jhe 
then went with Jhould be Jlill-born, or if bom alive, 
Jhould die with the Mother in her lying in, for theje 
Reafons : Pirjl, For that Jhe was fo far from appre- 
hending that the Child would either be Jlill-born, or if 
bom alive, would die as Jbon as herjelf, or in her lying 
In ; that Jhe expe^ed 'twould live, and as Jhe hoped, 
to full Age, for Jhe takes particular Care of its Educa- 
tion ; and earaejlly recommends the Jame to the now 
Appellant, and others ; prays God to blejs it, and not 
forjake it; and hoped that all the Relations on the 
Father's Jide would, for the Father's fake, do it all the 
Services it Jhould Jland in need of. 

Then taking it that the Tejlatrix did expefi the 
Child to outlive her, (as unquejlionably Jhe did) if her 
Meaning had been fuch as the Appellant hath put 
upon her Words, the Way to have it fure fixed to the 
Child, and then to the Appellant, had been to have 
n made no Will at all ; becaufe if the Child furvived 
the Mother but a Day, or an Hour, or ever fo little, 
the Law had vejled the whole, firjl in the Child in its 
own Right, and upon the Child's Deceafe, in the Ap- 
pellant, as Adminijlratrix to the Child. 

Suppofe the Child had outlived the Mother for a 
Month, or the like, what Interpretation could have 
been put upon this Will? All their Arguments will 
hold as well to a Month, Week or Days furviving 
of the Mother, as to this of two Years ; and therefore 
it mujl be thus conjlrued to be her Intent, that the 
Devifes over Jhould take EfFefi, if the Child Jhould not 
live to an Age of Maturity, and Power of Difpojition. 

And as to the Pretence of the Child's Starving in 
the mean Time, there neither is, nor can be any Weight 
in that, for the Interejl and Produce of the whole, 
during all that Time, muJl remain and be to and for 
the Benefit of the Child. Wherefore, upon the whole 
Matter, 'twas prayed that the Decree Jhould be afiirmed ; Decree 
and it was affirmed. aflinned. 
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Philip y^fftyn and Sarah Uxor ejus^ [i« 
Plaintiffs J verfus Mary Orchard 
Widffw^ Defendant. 



of a ^^7RIT oTError torevcrfcaJodgnaitorRcvcr^ 
^T* ^^' k W given in the Exchequer Cbmmker^ npon a Ju^g' 
of ^ Ibr the ™^nt given in the Kln^s Bench for the Plaintib, in an 
Rcfidoe tboe- Afiion of Trefpajs for the mejne Profits, after a Reco- 
ot; food. very in Ejefbnent, and Po0e()ion had thcre np on : The 

Caje was this apon Record ; The Plaintifis dedaie that 
the Defendant, i Sept. 1672. their Cloje, l£c. vi ^ anmis^ 
^c. did break, and opon the PoQeJIion of the P 
did enter, and the PlaintiCb from their PoQefpoo 
expel and remove, and them Jo beii^ removed and ex- 
pelled for a long Time, viz. from the Jaid i Sept. 1672. 
to the Time of exhibiting the Bill, orz. 6 Maj i685.did 
hold oot from the fame, by which they Iqfi the Profits 
thereof, t^c. et at Entrmia^ l^c. The Defendant by Pka 
takes Ijjoe as to the Force, and Ijfoe thereon ; and as to 
Part of the Trefpafs, pleads the Statute of Limitatioos ; 
and as to the Rejidue of the Trefpa/s, pleads that Sir 
ly'tUiam Portman made a Leaje to one Trwwbri^e for 
1000 Years, and by mefne Ajjignments derives a Title 
down to Thomas Nicholas ; and that he in his Life-Time, 
by Indenture, ajjigned to the Defendant. 

The Plaintiffs Reply, and as to the fiijl Part of the 
Plea, viz. of the Statute of Limitations, they demur ; 
And, as to the other Part of the Plea, they tender a 
Traverje, and deny that Thomas Nicholas did ajjign the 
Premifes to the Defendant. 

The Defendant joins in Demurrer, as to the flrfl Part 
of the Plea, viz. the Statute of Limitations : And as to 
the other Part, Jhe takes Ijfue upon the Traverfe ; which 
Ijjue is joined ; and a Venire awarded tarn ad triancT 
the two Ijfues, quam ad inquirend* di damnisy upon the 
Demurrer. 

The Jury find that Thomas Nicholas was pojjejfed in 
Manner as the Defendant in her Plea hath alledged, 
and that he did make, Jeal, and as his Deed deliver, the 
Indenture in the Plea mentioned ; which faid Indenture 

follows 
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follows in thefe Words ; and fo fet forth the whole ; in 
which, after a Recital of the Leaje, and a Deducement 
of the Title down, are thejc Words, vi%. The /aid 
Thomas, as well for and in Conjideration of the natural 
Lave and Affection which he beareth to the Defendant his 
Grand ChiZly as for other good Caufes and Confiderations^ 
hath granted^ ajftgned and fet over^ and by thefe Prefents 
doth grants offg^ and fet over unto the faid Mary, her 
Executor Sy Adminiflrators^ and AJftgnSy all the faid Cottage^ 
Bam and Lands ^ and all andftngular other the Premifes 
hereinbefore recited or mentioned^ with the Appurtenances 
to the fame belonging or appertaining ,* together with the 
faid recited Leafcy and all Writings and Evidences touching 
)1 the Premifes^ to have and to hold the faid Cottage^ Barn^ 
and PremifeSy and every Part thereof with the Appur- 
tenancesj unto the faid Defendant Mary, her Executors^ 
Adminiftrators and Afftgns^ from and immediately after 
the Death and Deceafe of the faid Thomas Nicholas^ 
Party to thefe Prefents^ and Mary his JVife^ unto the end 
of the Term ; and for and during all the Refl and Refidue 
of the faid Term of lOOO Tears ^ which Jhall be therein to 
come and unexpired^ by and under the yearly Rents ^ Cove- 
nantSy &c, expreffed in the faid Original Indenture of 
Leaje. Then the Jury leave it to the Court, whether 
the Deed of A0ignment be good in Law or not, and 
conclude fpecially, if the AJJignment be not good in Law, 
then they Bnd for the Plaintiffs, and ajjejs Damages 50/. 
and 40i. Cojls ; and thereupon, ^c. 

And now it was argued for the Plaintiff; and it was Argument for 
/aid in the firjl place. That this Cafe was extraordi- gie Plaintiff in 
nary, that tho' the Majority of the Judges in Weflminfier- "°'' 
Hall were of Opinion with the Plaintiffs, yet they were 
forced to jue this Writ ; they had the four Judges of the 
King^s Benchy and the then Mr. Jujlice Powelly and the 
then Baron Powell concurring with the King's Bench ; 
and the Chief Baron Atkins being abjent, the other Five 
in the Exchequer Chamber reverjed the Judgment, it 
having been rejblved upon the Stat, of Eliz, which erefis 
that Jurifdifiion, That the Concurrence of fix are not 
necejjary to reverje, but only that Jix mujl be prejent to 
make a Court ; fo that here were Jix to five for the 
Plaintiff, and yet he hath lojl it. 

Then it was argued. That there had been two Things How hr yi& 
injijled on below; one was the Finding of Damages «^* material, 

generally ; 




254 Philip ^ermyn and Sarah Ux* ejus^ Plaintiffs^ 

generally ; and the other was to the Validity of the 
A0ignment ; and as to the Finding it was jaid. That 
the Matter of the Force is mere Form ; and if there had 
been no Non profequiy the jame could not make an Error ; 
That in C. B. and B. R. the IJJue upon the Ft bf armis^ 
i^c. is jeldom or never taken Notice of, no Entry is made 
of it upon the Poftea at all, unlejs a Wounding or jome 
juch other jpecial Matter were mixed with it in the jame 
IJJue ; That 'tis held in the Cafe of Law and Ktng^ i 
Sound. 81. If nothing be anfwered to the Ft bf armis in 
a fpecial Plea, 'tis well upon a general Demurrer, and 
the 7 H, 6. 13. and i H. 7. 19, are plain. That if the 
Party have the jpecial Matter, which he pleads, found 
for him, the Ft iff armis jhzU not be inquired of : So if 
the Defendant have Judgment againjl him, upon De- 
murrer to the fpecial Matter pleaded by him, the Ft bf 
armis Jhall never be tried, tho' IJJue were joined lipon 
it, but the Party jhall be fined upon the Capiatur^ iffc, 
without any Inquiry : So is the King and Hopper^ 2 Cro, 
599. in a Scire Facias^ on a Recognizance for the good 
Behaviour, fpecial Matter pleaded, held. That the Jury 
need not inquire about the Fi iff armisy if fuch Spedad [aoi 
Matter be found for the Defendant ; much more is it 
fo, in cafe it be found for the Plaintiff; for there the 
Ad which is found imports it, iffc, and it jhall be intended 
to be Fi i^ armiSy iffc, and the Book of //. 6. is full in 
it, no need of any Inquiry in fuch Cafe. And in this 
Point both the Courts having concurred, the Counfel for 
the Defendant did not contejl it. 
Where Da- Then, as to the other Matter of the Damages, which 

magct mull be jhould have been inquired of upon the Demurrer, 'twas 
found or not j-^jj^ ^^^^^ ^^^ ^^^^ feleafed upon Record : And, 'tis 

plain, that the Jury have found nothing upon that, be- 
caufe the Conclufion of the VerdiS doth jhew, that they 
inquired and found Damages only as to the ConceJJit or 
Jjjignavit ; they ajfefs Damages for nothing clje : For 
if the Deed did pafs the Term, then they find for the 
Plaintiff, and ajfefs Damages ; and if the Term did not 
pafs, they find die Defendant Not guilty, CsV. the 
Damages cannot therefore be for both ; for, if they had 
found any for the Matter demurred upon, it mujl have 
been with 2Lji Contingat ; here 'tis not fo. And tho* the 
Special Fad found had been againjl the Plaintiff, it 
might have been for him upon the Demurrer, and con- 
fequently the conditional Finding of the Damages here, 
can never be as to that 

Then 
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Then it was further jaid. That this might be jupph'ed 
by an Inquejl of Office, in cafe it had not been releajed ; 
and there was cited Cheyney's Caje, Mich. 10 Jac, i. 
lO^Rep. 1 18, 1 19. Writ de Valore maritagii^ IJJue on the 
Tenure, and Verdid for the Plaintiff, and no Value found 
of the Marriage : And held ill, becaufe they jay, an 
Attaint lies upon it, that being the Point of the Writ : 
And there the Rule is taken generally, that where an 
Attaint lies upon the Finding, the OmijQfion of finding 
jiich Matter cannot be fupplied by a new Writ of In- 
quiry ; becauje fuch Writ of Inquiry would prevent the 
Party of the Benefit of his Attaint. 

Then the Book jays farther, That the Rule is, that 
the Court ex Officio ought to inquire of juch Thing upon 
which no Attaint lies ; and there the Omijjion of its 
being found in the VerdiS, may be fupplied by a Writ 
of Inquiry of Damages ; as in the Cafe of a ^are 
Impedity (Poyner's Cafe, Dyer 135.) IJJue found for the 
Plaintiff; but the Jury ^^r Negligence were not charged 
to inquire of the four Points, Plenarty, ex cujus Prajen" 
tatione^Ji Tempus Semejtre^ and the yearly Value of the 
Church ; there a Writ of Inquiry lies de novo^ becaufe 
upon them no Attaint lies ; as is the 11 i/. 4. 80. be- 
cauje as to them 'tis only an Inquejl of Office : And the 
Book fays further, That all the Cafes to the contrary of 
that Rule have pajjed fub Jilentio^ without due Advife- 
ment, and were againjl the Rule of Law. So in the cafe 
of Detinue^ the OmijQiion of the Value in the finding is 
fatal, becaufe an Attaint lies upon a falfe Verdid in that 
Particular : So that by the Caje cited, it may be only an 
Inquejl of Office as to Part, which is the prefent Cafe. 
In that Cafe of a ^are Impedit in Dyer is cited a Precc- 
1O2] dent for it, in the uSi Book of Entries no. which is a falfe 
Folio, for 'tis in 93. b, and there is the very Entry of the 
Writ, fetting forth a Recuperavitprafentation* virtuteBre- 
vis de NiJipriuSy Et quia nefcitur utrum Ecckfia plena y &c. 
And as the Cafe is in Dyer^ the Plaintiff did there (as the 
Plaintiff doth here) releafe his Damages, and had a Writ 
to the Bijhop. Now in Heydon's Cafe, 1 1 Rep, 6. 'tis 
held that no Attaint lies upon an Inquejl of Office ; and 
therefore 'tis, that if in a Trefpafs againjl divers De- 
fendants, fome plead to IJOfue, and one fuffers Judgment 
to go by Default, the Damages found on the Ijfue jhall 
be chargeable upon all, and the Inquiry of Damages on 
the Judgment by Default jhall jlay ; becaufe no Attaint 
lies upon that. 'Tis there alfo jaid, that Attaint lies 

only 
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only on a Vcrdifi on the Mlfe of the Paities : In Trcf- 
pajs, three IJJues, Nm culp" to one Part, Prejcripckm for 
a Common to another Part, and the Cattle raptim 
momordtrunt in going to take Common to another, ^c. 
The Jory find one for the Plaintiff, and another for the 
Defendant, and inquire not of the third IJQToe at all ; the 
Plaintiff relinqaijhing his Damages on the third IjQbe, 
prays Judgment on the Verdifi for the firfl ; and held 
that this prevented aU Error. Aficb. 13 Car, I. B. R, 
Brawn and Stephens^ adjudged, I Roits Abridge 786. 
Then as to the Caje of Vafiuman and Rvw^ 11 Car. i. 
B.R.Sm Roll's Abridg. 722. Trefpafs for an A0aalt, 
Battery, and taking Com ; Special Plea to the Battery, 
and Demurrer thereupon, and Non culp* to the Taking 
the Com ; the Jury find no Damages upon the Demur- 
rer ; jaid there. That when Judgment is for the Plaintiff 
on the Demurrer, the Damages for it cannot be ajQjeJJed 
on a Writ of Inquiry, but a Venire Facias de novo for the 
whole: 'Twas now argued, that that was expre01y 
againjl the Rule in Chejnef% Ca/e, and that in the CaJe 
in Rolls ; 'tis put with the Addition of a Dubitatur. 
If Releaie of But if that be Law, there needs no Writ of Inquiry 

D^imasa curw j^ ^j^jj Cgi^^^ becaufe the Damages, as to that Part, are 

releafed ; and for this, there is the exprejs CaJe of 
Benthamj 1 1 Rep. 56. In Annuity, the Parties dejccaided 
to Ijjtie ; found for the Plaintiff as to the Arrearages, 
but no Damages and Co/b ; 'twas held an imperfefi 
Verdid, and that it could not be fupplied by Writ of 
Inquiry of Damages ; yet the Plaintiff releajing the 
Damages and Co/Is had Judgment for him ; and a Writ 
of Error was brought, and the InfufBciency of the Ver- 
did was ajjigned for Error; but the Judgment was 
afRrmed, becaufe the Plaintiff had releafed it. Dyer 369, 
370. EjeSliofC cujlod* terra W barely and ill, becauje 
entire Damages ; and for the h€tres no Ejefiment lies ; 
yet the Damages being releafed, he had Judgment for 
the Land. And 'twas faid to be there held. That in- 
fuiBcient finding of Damages, and finding of none, are 
all one. If a Releafe of that which is ill found, will help, 
where fuch thing releafed is direfily^ in IJJue ; much more 
it jhould do ]b, where the Thing releafed is but obliquely 
inquired of, and was not put in Ijjue to the Jury ; and 
then 'twas repeated what was faid before, that the Special 
Conclujion helps and prevents the General Intendment [203 
which otherwife would be had, as to the Damages being 
entire ; and therefore 'twas injijled that this made no 

Error 
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Error, but the Judgment in the King*s Bench flood good, 
notwithjlanding this Exception. Then the Counfel for 
the Defendant did likewife waive this, as not being the 
Caufe of the Reverfal in the Exchequer Chamber. 

Wherefore it was argued for the Plaintiff, That this ^g- that no- 
Affignment or Grant found in- the VerdiS is void, and [h|.°^^^^^, 
pajQfed nothing; for that either it pajjed the whole Term, 
or no Part of it, and that immediately ; that this mujl 
be agreed. Then 'twas jaid, that it could not pajs the 
whole ; for fo to do, was contrary to the Intention of ail 
the Parties, to the good Will of the Grantor, and even 
to the Hopes of the Grantee ; for 'tis plain from the 
whole Contexture of the Deed, that the Defendant was 
to have nothing in the Term till the Death of the old 
Man and his Wife : It was undoubtedly the Meaning 
and Dejign of all the Perjbns concerned, that the Defen- 
dant only Jhould have the Rejidue after his Deceaje. 

Then that the Law will not permit this, is plain from 
the Books ; for that 'tis uncertain, how much, or if any 
of the Term will remain, or be in Being, at the Death 
of the Grantor or AJJignor ; that the Law rejeds juch a 
jmall or remote PojQfibility ; that Man's Life in the Eye 
of the Law is of fo great a regard, that 'tis prejumed to 
be of a longer Duration than the longejl Term of Years : 
That this is an old Maxim, upon which Thousands of 
Properties do depend ; that tho' jbme Men's Reajbn 
may not approve it, 'tis not to be altered but by the 
Legijlature. That the Law firjl prefers Inheritances, 
or Ejlates defcendible ; then Freeholds, or Ejlates for 
Life ; then Chattels real or Terms for Years : The 
Law values and regards, what a Man and his Heirs 
Jhall enjoy, before that which he himjelf only can 
^oy ; and what he himfelf may enjoy during 
his Life, before what he may have only for a cer- 
tain limited Time, the which he may by any Suppofal 
Jurvive. Thefe are known Truths. 32 Jffis. 6. Plowd. 
521. If a Man be pojQTeJJed of a Term for 100 Years, 
and grants fo many*of them as jhall remain at the Time 
of his Death, this is void for the Uncertainty ; otherwife 
if it be by Devife, becaufe there nothing takes effeS 
till Death, and then 'tis certain how many Years he is 
to enjoy it. 'Tis true, a Leaje of Land for forty Years, 
to commence after a Man's Death, is good, becauje 'tis 
certain that the Land jhall be enjoyed for forty Years, 
but here non conflat is certain, that this Deed could take 
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tStSi for a Year, an Hoar, or at all. Bro. tit Leafe^ 66. 
Pbwd. 520. A Man poJJejQfed of a Term grants it to 
another during Life, 'tis as much as doring the whole 
Term (tho' never fo long) becauje Life is prejumed 
longer ; fo if he grant all the Term that Jhsdl remain 
after his Death, 'tis all void, becauje he referves to him- 
jelf the whole ; for a greater includes the lejs ; and for 
Life is the longejl of uie two. Theje Things are not to 
be difputed. If both Premifes and Habendum had had \7X^ 
this Limitation, the other Side mujl have agreed it to 
have been void ab origine^ and nothing to have pajQfed by 
this Deed. 



ObjecboB 
anfwered. 



Office of 
PremJiet and 
Habendum. 



But then the Objefiion is,That the whole Term pajQjes 
by the Granting Part, and then the Habendum is void, 
becaufe 'tis repugnant To this it was anfwered, Tliat 
in a Deed each Part hath its proper Province : The 
Office of the Premijes is to exprejs the Certainty of the 
Thing granted ; the Habendum is to exprejs the Quan- 
tity and Limitation of the EJlate. i Inft. 6. Plowd. 196. 
Lofielir% Cafe, 10 Rep. 107. And according to Littleton's 
Text, Se^. 370. all the Parts of the Indenture are bat 
one Deed in Law ; from whence it was inferred. That 
the Habendum is never to be rejefied, but when there is 
a manifejl, exprefs and particular Contradidion ; never 
when the Habendum doth apparently Jhew the Parties 
Intention. 

Here the LeJJee for Years grants totum Cottagium 
fuum^ &c. The Grantee or Ajjignee (if there be no Ha- 
bendum) hath but an Ejlate at Will ; whereas if he grants 
all his EJlate and Interejl in fuch a Cottage, there the 
whole Term pajQfeth. This is the exprefs Opinion in 
Griffin^ Cafe, 2 Leon. 78. Ca/e 102. and there faid to 
have been lately fo adjudged in ff^ynnibank*% Cafe in 
B. R. Now here's nothing in the Premifes, but what is 
general, not the whole EJlate granted ; nor is it faid for 
how long Time he Jhall enjoy it; and therefore the 
Habendum cannot be faid to be repugnant or contra- 
difiory, becaufe the firjl is not exprefs. 

In StuJteiy's Cafe, Hob. 170, 171, upon the Cafe of 
Grants and Exceptions, is the Learning of Habendums 
laid down, if it had been a Grant of all his EJlate, Ha- 
bendum after his Death, there the Habendum Jhall not 
frujlrate the Grant ; but if the Premifes give no cer- 
tain or exprefs EJlate, there you may alter and abridge, 
nay, you may utterly frujlrate it by the Habendum ; theJe 
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arc the Words of the Book : Then was cited 2 Rolfs 
Mr. 66. and i /«/?. 48. h, and the fame Cafe of Hodge 
and Crojfiy in 3 Cro. 254, 255, where 'twas ruled, That 
the Habendum^ tho' void, jhall control the implied Limi- 
tation in the Premijes ; 'twas a Feoffment of Lands in 
LondoHj HabenS to the Feoffee and his Heirs after the 
Death of the Feoffor : And 'twas argued in that Cafe, 
That the Habend" was void ; but refolved, That nothing 
pajjes, becaufe it appears to be the Intent of the Party, 
that nothing jhould pafs but infuturo; for the Premijes 
could pajs nothing but by Implication, and that was 
nothing at ail, becaufe the Intent was to pafs nothing 
prejcntly ; and tho* there were Livery made, yet that 
Livery could operate only fecundum formam Charta^ and 
therefore the whole was void ; the Keafon was, becaufe 
the iirjl was General, tho' the Law would have given a 
particular EJlate for Life by the Livery ; yet becaufe the 
Party gave none exprej}ly by particular Words, the 
Habendum was not to be rejeded, many of the Rules in 
5I Buckler and Harvey\ Cafe, 2 Rep. 55. are applicable 
to this : And altho' there be a Difference, where the 
Deed pajQfes the Ejlate, and where Livery or other 
Ceremony is requijite, as to many Purpofes ; yet Jlill the 
DiJlin3ion is, where the Premifes do not give all the 
Parties whole Interejl, or fome other particular EJlate, 
but is General, there the Habendum jhall not be reje3ed 
as repugnant. 2 Rep. 23, 24. Baldwin^ % Cafe. 

As to the Words, together with the faid recited 
Leafe, that can only mean the Indenture or Writing ; 
for the adjefiive recited implies the Intent to be fuch : 
Recited Jignifies only a Rehearfal or Repetition of 
Words, fpoken or written before ; and fo is Recitare 
Tejlamentum^ Calvin*s Lexicon^ and 'tis Joined with 
the other Writings and Evidences concerning the Pre- 
mifes; and doubtful Words are to be conjlrued ac- 
cording to the Nature of the Things exprejjed and 
mentioned with them : Leafe in itfelf imports only 
the Conveyance or Injlrument of Conveyance, not 
the Interejl in the Thing conveyed ; if by Writing, 
'tis called a Deed or Leafe in Writing ; if otherwife, a 
Leafe Parol. Thus is it explained in Blunt* s Law Die- 
tionaryy and in K night* s Cafe, 5 Rep. 55. where all the 
Parts of it are defcribed : A Man may give away his 
Leafe, and yet retain his EJlate or Term : He may 
depojit it as a Pawn or Pledge; and the Party, in 

whofc 
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whofe Cujlody 'tis Jo lodged, may maintain Trover or 
Trcjpajs, if it be taken from him, nay, againjl the 
LeJJee himjelf, the Owner of the Lands, if he takes it 
before the Performance of the Condition ; jb that theje 
Words cannot alter the Ca/e ; this is not the Ca/e of a 
Will, but of a Deed executed in the Life-Time of the 
Party ; the Rule, and the Reafon of the Role about 
Exceptions in Grants, will hold to this; ixdiere the 
Grant is General, the Exception cannot be rejefied as 
void, on Pretence of Repugnancy : The Common Law 
doth not care to raife, or make EJlates by Imfdication, 
where the fame Perjbn hath an exprejs one ; Jb is 
Faughan^ 261, 262; therefore there's no Reajbn in 
this Cafe, to conjlrue the whole Term to pafs by 
Implication in the Premifes, a particular Ejlate being 
limited in the Hahend*^ and that not being good, all is 
void : Here's no Purdiajer, Creditor, or Heir in the 
Cafe, but 'tis a mere voluntary Afi to the Defendant. 

Then was dted i Cro. 376. 2 Bulftr. 272. of a Copy- 
holder's Surrender, Habeiui* a tempore morth^ and hdd 
void ; wherefore upon the whole it was injijled. That 
by the Premijes, nothing pajjed but an Ejlate at WilL 
That the Hahend* giving an Ejlate or Interejl, which 
was not allowable in the Law, the Deed was void, 
and pajjed nothing ; and therefore the Verdifi was for 
the Plaintiff, and the Judgment in B* R. was good, 
and accordingly it was prayed. That the Rever^ of 
that Judgment might be reverfed. 
Argmnent for On the Other Side it was argued, That to conjlrue [TH 
the Defendant this to be void, was Contrary to the Intention of both 
in Error. ^^ Parties ; That now the Grantor and his Wife were 

dead, and there was no Difpute about their Ejlates : 
That the Premifes here pajjed the whole, 'tis to her 
and her Executors and AJfigns, 'tis all that Cottage; 
'tis together with all his Deeds concerning it, the Dmls 
are concomitant with the Ejlate, and when he grants 
the Deeds, he certainly did dejign to pajs his Interejl ; 
he could never mean an Ejlate at Will, when he names 
the Executors, £^r. Then was cited the Caje of LiUey 
and fVitney^ Dyer 272. pi, 30. Grant of all his Interejl, 
Ejlate, and Term, Hahend' after his Death, the Ha- 
bend is void, Ploivd. 520. I Buljir. 191. Bro. Grants^ 
154. Leafes^ 66. The Prefumption that a Man can 
outlive a 1000 Years, is a weak Pretence, and void of 
Reafon : Equity is a Part of the Law of the Land; 

and 
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and here to judge this void, is unconscionable and un- 
reajbnable. Then was cited i Anderfon 284, 290. 
Grant of a Reverjion, Ha bend* after his Death, jhall 
vejl immediately ; the Leaje imports and carries the 
Ejlate, Peto and P ember ton^ i Cro. 10 1. Plea, That he 
had Surrendered his Leafe, which jhews, that it carried 
the Interejl, they are Synonymous. Bro, tit Grants 
155. A Man grants omnia firma fua^ Jhall pajs his 
Term : There's no prejcribed Form for pajjing a 
Chattel before the Stat, of Frauds. A Man pojjejjed 
of a Term, grants it to another and his Heirs, it 
pajjeth the whole; ^o to a Man for Life; it Jhall 
paJs the whole Interejl, and jhall eo to his Executor. 
Plowd, 424. 3 Cro. 534. If the It abend* were out of 
the Caje, thk would pafs the whole, and if ^o^ the 
Habend' is void ; 'tis an old Rule and a good one, Ut 
res magis valeat quam pereat : The Lord Chief Baron 
Hak Jeem'd of that Opinion in the Cafe of Smith and 
Tutchetty infcacc* (but that proved a Mijlake, for that 
Caje was different, and was ended by Conjent, as ap- 
peared by a Rule, Die Mercurii 13 Die Maii^ Term. 
Pafch. 26 Car. 2. after Hale was removed into the 
Kin£s Bench.) Then 'twas Jaid, that there could be 
no ill Conjequence in adjudging this to be a good 
Ajj[ignment ; the like Caje was never probable to happen 
again, that there had been a Diverjity of Opinions 
below Stairs, that Equity was with the Defendant, and 
therefore 'twas prayed. That the Reverjal might be Xcv«fai*a^ 
aiBrmed ; and it was affirmed accordingly. firmed. 



^] Bennet Swayne^ Efq; Petitioner^ verfus 
William Fawkener and 'John Lane^ Exe- 
cutors of Benjamin Middleton^ Defendants. 



WRIT of Error to reverjc a Judgment in the Devife to A. 
King's Bench ffiven for Benjamin in an ASion "j^^^^^^of^ 
againjl Swayne for 20 A received by him of the Profits sharrinrfie* 



of a Share in the New River^ Wr. The Caje was New River, 

thus; JL^'wESte'L 

Simon Middleton^ Efq ; being feized in Fee of Seven- uf^or a Fte. 

teen 
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teen Thirty-Jix Parts of the King's Moiety in the New 
River Water, and having IJJbe eight Children, vix, 
Hughy Sarah J Hannah^ and Jnncj by his firjl Wife ; 
and Elizabeth^ Rebecca^ Benjamin^ and Hevukiab by 
his fecond Wife, mad^ his iajl Will; and thereby 
amongjl other Things, to the Intent that all his 
younger Children might be provided for, he devijed 
Seven Thirty-Jixth Parts or Shares of the King's 
Moiety aforejaid amongjl them, in manner following, 
viz. to Sarahy Hannah^ and yfnne^ to each of them and 
their Heirs, one full Thirty-jixth Part or Share of the 
Jaid King's Moiety, free and difcharged from the Fee- 
Farm Rent payable to the King's Majejly, and of 
1 00 /. per Annum payable to Henry MiddUttm deceajed, 
and his Heirs, and from all other Payments and Charges 
whatsoever. And alfo to EltTuibeti^ Rebecca and Ben- 
jaminy and to each of them, her, and his Heirs, one 
full Thirty-fixth Part or Share of the faid New-River 
Water of the King's Moiety; only they, and each of 
them proportionably to jtand charged with the Pay- 
ment of the Fee-Farm Rent due and Payable to the 
King's Majejly, and with the 100/. per Annum to 
Henry Middleton and his Heirs, and with no other 
Payment or Charge whatfoever ; and to his Son Hexe- 
kiahy and his Heirs, one full Thirty-jixth Part or Share 
of the faid New-River Water, the faid Share being 
Part of the King's Moiety, to hold to him and his Heirs, 
with the Rents, IJJues, and Profits thereof, from and 
immediately after his Deceafe, only proportionably to 
jland charged with the Payments of the Fee-Farm Rent 
due and payable to his Majejly, and with the aforejaid 
100 /. per Annum to the faid Henry Middleton and his 
Heirs ; and alfo charged with 1 50 /. more towards 
binding out of his Brother Benjamin an Apprentice, 
when and fo foon as he jhall attain to the Age of 
jixteen Years, but with no other Charge or Payment 
whatfoever : And further Devijes, That in caje any 
of his faid younger Children, Sons or Daughters, jhaU 
happen to die before he, jhe, or they jhould attain the 
full Age of Twenty-one Years, or be married, then and 
in either of the faid Cafes, he did will and devije that TqxA 
Part or Share, with the Profits thereof, of him, her, or 
them, fo deceafing as aforefaid, to the Survivor or Sur- 
vivors of all his aforefaid younger Children, Share and 
Share alike, chargeable neverthelefs with the feveral 
Payments as aforefaid, but liable to no other Chai|;e 

or 
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or Payment whatfoever : And all the rejl of his Shares 
in the faid New-River Water, he gives to his eldejl 
Son Hugh and his Heirs, fo that he permit the rejl of 
the Shares to be enjoyed according to his Will, and 
discharge the Fee-Farm Rent, with which they are 
charged : And in cafe he jhall not do fo, he gives the 
faid Shares, he Jhoiild otherwife enjoy by the Will, to 
and amongjl all other his Children and their Heirs, 
equally to be divided amongjl them. 

Simon Middleton died feized the 20 ^uly 1679. ^^^ 
after his Death, Rebecca having attained her Age of 
21 Years died. Hezekiah^ after Seijin of his Share, 
died under 21 Years, and unmarried. Jnne^ one of the 
Five younger Children (which Five claimed the faid 
HezeJtiah's Share) by Leafe and Releafe fettles the 
fifth Part of the Share, late her Brother Hezekiah'%^ 
upon herfelf and the Plaintiff Bennet Swayne^ (whom 
^ he afterwards married,) and after to the Children that 
Jhould be between them. Remainder to the Right Heirs 
of the Survivor of them two. Anne died without Ijjue ; 
and Bennet Swayne after her Death received the Profits 
of that fifth Part of HezeJtiah's Share, to the Value of 
20 /. That Benjamin Middleton was the only Brother of 
the whole Blood, and Heir of Hezekiah; Etfi^ l^c. 

Upon the arguing of this fpecial verdifi, the Court 
below was of Opinion, That Benjamin was entitled to 
Anne^% Share of Hezekiah^s Part, as he was Brother 
and Heir of Hezekiahj viz. That by the Will, the 
Fce-jimplc and Inheritance of a Thirty-Jixth Part or 
Share of the New-River Water was given to, and 
vejled in each of the younger Children ; and that on 
the Death of Hezekiah^ one of the younger Children, 
unmarried, under One and Twenty Years of Age, by 
the Claufe (whereby the Shares of the younger Children 
dying before Twenty-one, and unmarried, are given to 
the jurviving Children, Share and Share alike) the five 
Survivors became Tenants in Common, and each was 
feized of a fifth Part only for Life, and not in Fee : 
That the Reverjion of Hezekiah's Share, expeSfant on 
the Deaths of the younger Children, defcended to the 
faid Benjamin his Brother and Heir; and that he on 
the Death of Anne ought to have enjoyed that fifth 
Part in PoJJcJJion ; and therefore the Profits of it re- 
ceived by Swayne were due to Benjamin^ and Judgment 
accordingly given there for Benjamin. 

And 
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Aigument for 
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£iTor» 



One Part of a 
WiU to help 
to conftrue 
another Part. 



And now it was argaed. That this Judgment was 
erroneous, for that by Virtue of the /aid Devije, the 
jaid Anne had an Inheritance in her Part of Htz£kiah\ 
Share, for thefe Reajbns. I. It is well known and 
agreed. That a Part or Share in the New River is an 
Inheritance, and therefore the Devije of all that Part 
or Share to any Perjbn, is a Devije of that Part and 
Share to juch Perjbn and his Heirs ; and is as much, [2C 
as if a Perjbn being jeized in Fee of Lands Jhould jay 
in his Will, he Devils all his Ejlate in thoje Lands to 
y. S, it could be no Quejlion, but fuch a Devije would 
convey the jaid Lands to juch Devijee and hb Heirs. 
2. The Share of Hezekiah was given to him and his 
Heirs, proportionably charged with the Payment of the 
Fee- Farm Rent to his Majejly, and with 100/ per 
Annum to Henry M, and his Heirs, and aljb 150 A 
to his Brother Benjamin; and being thus charged, 
upon his dying before Age or Marriage, his Share, 
with the Profits thereof thus charged, b given to his 
younger Brother and Sijlers, the Survivor and Sur- 
vivors of them. Share and Share alike. Then 'tis 
Objervable, that the Fee-Farm Rent, payable to the 
King, his Heirs and Succejfors, is 500/. per Annum; 
upon which Account 'twould be very difficult to con- 
ceive, that the Tejlator, by this Devije of the de» 
ceajed's Part to the Survivors, Share and Share alike, 
did intend to fuch Survivors only an Ejlate for Life, 
when at the fame time he fubjefis and chaises it to 
and with the proportionable Payment of the faki yearly 
Fee-Farm, and the 100/. to //. M. and his Heirs, 
which are Rent-Charges in Fee, and cannot reajbnably 
be underjlood to be charged on Ejlates given barely for 
Life. 

Bejides, The Point here is upon the Conjirufiion of 
a Will, and the Tejlator's true Intent and Meaning, in 
any Part that is obfcure, ought to be collefied out of 
any other Part or Words of die Will that may explain 
it: Now it being plain, that Hezekiah's Part was a 
Fee-jimple, and thus charged, it feems to be as plain, 
that the very Inheritance of that Part jhould upon his 
Death go and remain to the Survivors, Share and Share 
alike ; that is to fay. That they jhould be Tenants in 
Common in Fee-fimple of that Part, the fame beii^ 
thus chargeable with the two Rents, and widi the 150Z 
to Benjamin : For otherwife this Devije over (whidi 
was dejigned in their Favour and for their Benefit) might 

have 
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have turned to jbme of their LoJJes and Prejudice: For 
they might have paid the 1 50 /. to Benjamin^ and have 
died, before they were re-imburjed out of Hezekiah*% 
Share, had the fame been only an Ejiate for Life ; 
and it cannot eajily be fuppofed, that he intended his 
younger Children by the fecond Wife Jhould have a 
better EJlate in his Shares of the New-River Water, 
devifed as aforefaid, than the younger Children by the 
flrjl Wife had, but that their Shares in it Jhould be 
equal : But by this Conjlru3ion, Benjamin by the 
jecond Venter mujl carry away Anne\ Share from her 
Sijlers and Brother of the flrjt Venter. Here's no need 
of the common Care in conjiruing Wills, not to dijin- 
herit an Heir by general Words; for Hugh is dif- 
inherited by this Will, whether this furviving Interejl 
be a Fee, or for Life. The Intention here was to 
make an equal Provijion for all the younger Children ; 
the Part and Share of the Perjbn dying, is the Inherit- 
ance in the Part and Share of the Perjon dying in the 
>j NeW'River Water; the three Sijlers were to have 
their Shares dijcharged of the Fee- Farm Rent ; but 
if this be only an EJlate for Life, then thofe who were 
dejigned to have the leajl Benei)t by the Will, are to 
have the greatejl, for they are Heirs to Hezekiah ; 
whereas the Children by the firjl Venter feem to be 
mojl favoured by the Will, becauje they are to have 
their Bequejis free from thofe Incumbrances. The 
Tejlator recites his own Seifm in Fee of fo many 
Parts and Shares, and then Devifes thofe Parts in 
Fee : How can this Claufe of Limitation to Sur- 
vivors be conjlrued to mean otherwife, than that the 
whole Fee of that Proportion Jhould furvive? The 
Cafes cited in Rollsy on the other Side, are only Devifes 
of the Land, and not of his Share. 

Then 'twas faid. That here was no Tenancy in 
Common; that 'tis true, equally divided^ and equally to 
be dividedy make a Tenancy in Common ; but 'tis 
upon the Account of the Word divided; that to two 
equally, will not be fo conjlrued, i And. 29. and if the 
Word equally will not, why Jhould Share and Share 
alike? Thefe Words do not Jhew any Partition of 
the Ejiate in FaS, nor in the Intention of the Tejlator; 
and one of thefe is liecejfary to prevent a Survivorjhip. 
Wherefore, u|3on the whole it was prayed. That the 
Judgment Jhould be reverfed. 

M M On 
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Judgment 
Affirmed. 



On the other Side it was argued with the Jadgment, 
That the fame was Legal, and ought not to be re- 
verjed : For that as to the lajl Thing Jlirred, it mujl be 
a Tenancy in Common ; the Words Shar^ and Share 
alike imply a Divijion, or Partition in ejfe^ or infuturo^ 
and it hath always been jb conjlrued. The Dijiindion 
between divided and to he divided hath been long jince 
Exploded, as importing no DiiTerence. 

Then it was argued. That here was only an EJlate 
for Life given by this Clauje to the Survivors ; that a 
Devife of the Share is the fame with the Devije of the 
Land ; that the Share doth not jignify the Ejiate or 
Interejl, but the Quantity or Proportion of the Thing. 
Here are no Words to vejt the Inheritance in the Sur- 
vivors ; there are proper Words to give an Inheritance 
to the Children ; and there are no juch proper Words 
ufed to deveji it out of them, and to give it to the Sur- 
vivors u|3on the Deceafe of any one of them under Age 
and Unmarried. The Share or Part can only be the 
Thing itfelf, not the EJlate in the Thing ; and 'tis all 
conjijlent, if it be adjudged an EJlate for Life. 

Bejides, in the lajl Claufe, when he enjoins the Heir 
to permit the Devifees to enjoy their Interejls, and in 
cafe he do not difcharge the Fee-Farm Rent, he gives 
the rejl of his Shares to and amongjl all other of his 
Children and their Heirs, equally to be divided among 
them. The Adding of the Word Heir$ in this Clauje, 
and omitting it in the Former, Jhews the Tejlator to 
have a different Meaning in the flrjl from what he had [^^ 
in the lajl. 

Then were cited feveral Cafes to prove thsit totamillam 
partem carried only the Thing devifed, not the Interejl 
which the Devifor had therein, 3 Leon. 180, 181 » 3 Cr9. 
52. 2 Leon. 156, 56. and i RolFs Ahridg, tit. Ejiate^ 
835, 836. I Cro. 356. Latch. 40. and as to the 150/. 
appointed to be paid for to bind Benjamin Apprentice, 
'twas fa id. That the fame was to ijfue out of the Rents 
and Profits. And therefore upon the whole, it was 
prayed. That the Judgment might be affirmed ; and it 
was affirmed accordingly. 



Dominus 



Dominus Rex^ &c. 267 



12] Dominus Rex verfus Epifcop^ Ce/lr\ and 

Richard Pierfe^ Efq. 

WRIT of Error upon a Judgment in a ^are Im- Knight how 
pedit in C. B. given for the King, and affirmed ^"me°^^* 
in B, R. The Cafe upon the Record was to this EffeS : MattcrB traver- 
Mr. Attorney General declares, That Queen Elizabeth fable in square 
was feized of the Advowfon of the Church of Bedall ut {jftf^': , 
ae uno grojjo per Je^ ut defeodo CSr jure^ in jure corona jua where not to 
Angliae ; and being ^o feized did, fuch a Day in the hurt Grants of 
Twelfth Year of her Reign ; prefent to the faid Church JJ's^iJ^'^S;, 
then vacant John Tymmsy as by the Enrollment of, ^c. 2 Mod. 297. 
appears ; that he was injiituted and induced ; that Queen Winch. Intr. 
Elizabeth died feized of fuch her EJlate of and in the Ad- ^^*- ^^ 
vowfon aforefaid ; that the fame defcended to Jac, i . per 
quod he was feized of the Advowfon of the faid Church 
ut de uno groffoj ^c. That the Church became void by the 
Death of Tymmsy and that the King prefented Dr. ff^il- 
/on ; that he was admitted, injlituted, and induded ; that 
yac. I .died feized of fuch his Ejlate in the faid Advowfon, 
and the fame defcended to Car. i. and he became feized ; 
and the Church was again void by the Death of the then 
Incumbent; and Car. i. prefented Dr. Pf^tckham ; that 
Dr. Wickham died ; that thereupon one John Pierfe^ not 
having any Right to prefent to the faid Church y^d^ ufur- 
pando fuper* didf nuper Regem. Car. I . did prefent one 
Metcalfey who was indufied ; that Car. i . died feized ; 
that the Advowfon defcended to Car. 2. that the Church 
became void by the Death of Metcalfe ; that Car, 2. pre- 
fented SamwaySy who was induced ; that Car. 2. died 
feized, and the fame defcended to Jac. 2. who became 
feized ut de uno grojfo^ Gfc. who being fo feized de regi- 
mine hujus regni Angliae fe dimijit^ by which the faid 
Advowfon came to the prefent King and Queen, and they 
were, and are now feized of it ut de uno grojfo^ iffc. That 
the Church became void by the Death of Samways^ and 
it belongs to the King and Queen to prefent a fit Perfon ; 
but the Defendants hinder them ad damnum^ i^c. 

The Bijhop pleads, that he claims nothing in the 
Advowfon, but as Ordinary, ^c. 

The 
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The other Defendant, Richard Pierfe^ pleads. That 
the King occajione pramijfor* iffum prad* Richardum 
impetere feu occafionare non debet ^ quia dicit^ quod bene ^ 
verum ejiy quod Car. I . devenit ^Yuit feijitus of the Ad- 
vowjbn aforejaid ut de uno grojfo per fe^ ut de feodo i^ 
jure J modo ^ forma pratF in narr* pratT fpecificaf^ and 
did prejent fVickham his Clerk, who was indufied. Bat 
he /a3's further, That the Church being fo full of the In- [21 
cumbent, and Car. i . jb feized as aforefaJd, the jaid Car. 
I . by his Letters Patent, l^c, bearing Date at Canburj^ 
19 jfulii anno regni fui decimo quarto^ quas idem Richar- 
dus hie in curia proferty ex fpeciali gratia^ certa fcientia^ 
i^ mero motu^ for himfelf, his Heirs and Succejjbrs, did 
give and grant cuidem Willielmo Theckjlon, adtunc 
armig* fcf pofiea miiit\ the Advowjbn aforejaid, to hold 
to him and his Heirs to the Ufe of him and his Heirs for 
ever, prout per eafdem Liter as Patent ei plenius apparet ; 
by Virtue of which jaid Grant, the jaid Theckjion was 
Jeized of the Advowjon in Quejlion ut de uno gfoffo^ &c. 
And he being jb feized, the Church became void by the 
Death of IVickham^ pofieaque ac eodem tempore quo fupe- 
rius in narr* praff fupponitur prad* Johsumem Pierjc 
ufurpaffe fuper praif nuper Regem. Car. i. He the jaid 
John Pierje ufurping upon the jaid IVilliam Theckjion 
(to whom of Right it then belonged) did prefent the jaid 
Metcalfe^ who was accordingly injlituted and indufied, 
by which the jaid John Pierfe was jeized of the Advow- 
fon aforejaid ; and being jb jeized, and the Church then 
full, he the faid Theckflon did by Indenture 18 Apr. 18 
Car. I . releajc to the jaid John Pierfe and his Heirs all 
his Right, Title, Claim, (^c. by which the jaid John 
Pierfe became jeized, and he dying jeized, the jame de- 
fcended to the Defendant Richard as his Son and Heir, 
by which he became jeized ; and then the Church be- 
came void by the Death of Metcalfe^ and continued void 
for a Year and half, and more, and by that Reafon, 
Car. 2. to the Church jb void, per lapfum temporis in 
defe£iu Patroniy Ordinarii tff Metropolitaniy jure Pra- 
rogativa fua Regia eidem Car. 2. devolut\ did prefent 
Samtvays his Clerk, who was induSed, and afterwards 
died ; and the Church being fo void, the Defendant pre- 
fented one Scroops his Clerk, abfq ; hoc quod pratT nuper 
Rex Car. i. obiit feifitus of the Advowjbn aforefaid, in 
Manner and Form as the Attorney hath declared ; Et 
hoc paratus eji^ ^c. unde petit jud* ^ breve Epifcopo^ 
^c. 

Scroop 
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Scroop pleads the fame Plea, mutatis mutandis. 

The Attorney-General craves Oyer of the Letters 
Patent produced in Court, and they are read to him, 
and are to this efFeS : They recite. That Queen Eliza- 
beth had by her Letters Patent Anno 1 3. Regnifuiy granted 
to the then Earl of Warwick all thojc Manors of Bedall 
and Afcough^ i^c, and all Advowjons and Rights of 
Patronage thereunto belonging, ^r. rendering a Rent ; 
and that yac, i . had granted the Rent to Sir Chri/iopher 
Hatton ^ aFy and that the faid Manors and Rents by 
good Conveyances in the Law had come to Sir IVilliam 
Theckjiony Knight, and that he then had and held the fame 
to him and his Heirs ; then 'tis. Know ye. That we for 
divers good Caufes and Confiderations, and of fpecial 
Grace, dffr. do ratify and confirm to him the faid fVilliam 
Theckjion and his Heirs, ^c, all thofe, ^c. then it follows, 
[4] That whereas the faid IVilliam Theckjlon by Virtue of 
the faid Letters Patent, made to the faid Earl of IVar- 
wiciy and lawful Conveyance of the Premifes to him- 
felf made, doth claim to have the Advowfon of the Church 
of Bedall aforefaid, according to the Tenour and Intent 
of the faid Letters Patent ; and whereas he the faid King 
Car, I. upon the Death of one John Petty ^ had by Lapfe 
prefcnted fVilson^ and after his Death, the faid Theckjlon 
claiming the Right of Prefentation, the faid King ad 
din am EccUJiamJic vacant em {ut ad prafentationem Juam 
pleno jure fpe£fant*) had prefented Dr. fVickhamy and 
that the faid Theckjlon^ to recover his Right, had brought 
his Writ of ^are Impedit^ upon which IJJue was Joined; 
That afterwards it was agreed between Theckjlon and 
fVickham^ that Wickham Jhould enjoy it during his Life, 
and that Theckjlon and his Heirs Jhould have it quietly 
for ever after, prout ex informatione di£fi Wickham no/lri 
Capellani in ordinario accepimus ; Nos igitur volentes^ 
That the faid Prefentations of the faid fVilfon and 
fVickhamy or either of them, or their or either of their 
Injlitution and Indu3ion, Jhould not hurt the faid Theck- 
Jion\ lawful Right of prefenting to the faid Church for 
the future ; and it is our further Intention, That the faid 
William Theckjlon^ his Heirs and AJfigns, Jhall freely and 
peaceably have and enjoy the faid Advowfon of the faid 
Church of £^^/^7//, according to the Tenour and true Intent 
of the faid Letters Patent, granted by the faid Queen 
to the faid Ambrofe Earl of Warwick i any DefeS or 
Defers in the fame Letters Patent notwithjlanding. 

And 
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And then follows the Grant itfelf in theje Words, 
Sciatis igitur quod nos ex uberiori i^ fpeciali gratia noftra^ 
i^c. Know ye therefore, That we of our more abundant 
and fpecial Grace, and of our certain Knowledge and 
mere Motion, have given and granted, and do by theje 
Presents, for ourfelves, our Heirs and SuccejQfors, give 
and grant to the aforejaid fVilliam Thtckfton the Ad- 
vowjbn. Donation, free Difpojltion, and Right of 
Patronage of the aforefaid Church oli Bedall^ and all 
our Right, EJlate, Title, Interejl and Claim whatjbever, 
of presenting to the jaid Church, whenfoevcr or howjb- 
ever it Jhall become void : ^ihm USiis & auditis^ die 
Attorney General demurs, and the Defendant Joins ; 
and Judgment in C, B, pro Domino Rege^ upon this Rea- 
jbn only, that this Grant was void ; the Advowjbn being 
in Grofs, and nothing was intended to pajs but an Ad- 
vowjbn Appendant, and fo the King was deceived ; and 
upon a Writ of Error in B, R. the Judgment was aiflrmed 
u|3on another Point, viz. That the Grant pleaded was to 
ffllliam Theckfton^ then Efq ; and afterwards Knight, 
and the Grant fet forth upon Oyer^ was to IVilUam 
TheckJioHy Knight ; and there were Three Judges of 
Opinion with the Patent, and one only again]^ it ; and 
one Judge of Opinion with the Plaintiff in the Error, as 
to both the Validity of the Patent itfelf, and the Identity 
of the Perjbn named in the Plea and Patent 

Argument for And uow it was argued for the Plaintiffs in the Writ [iV 
the Plaintiff in of Error, That this Judgment was erroneous ; and flrjl 
Error. ^^ ^^^ anfwered to the Objefiion of the Variance be- 

tween Knight and Efq ; and it was faid. That in cafe 
of a Title of Worjhip, the Want of it could never 
vitiate a Grant ; that even in Indifiments upon the 
Statute of Additions, a Gentleman may be called 
Efquire, and fo econtra^ and thus is 2 Inji, that here 
conjiat de perfona^ there's nothing doth appear to jhew 
them to be Different ; that in Cafe of Feoffments, this 
Whether the Pretence will not hurt, becaufe the Perfon is afcer- 
Addition of tained ; and here 'tis likewife the fame, it is JVilliam 
Kmght necef. 'fh,ckJion then Efq ; and afterwards Knight, 'tis but 
one Man, they are two different Affirmations concerning 
the fame Perfon ; that in the Cafe cited on the other 
Side of the Earl of Pembroke in "Joneses Rep, and in 
I Cro, 173. and Litt 191, 223. Richard/on and Hutton 
are of Opinion, That fuch Grant is good ; then 'twas 
faid. That 'twould be very hard to intend them feveral 

Perfons, 
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PerjbnSy in order to avoid a Grant ; that Veritas nominis 
tollit Errorem demonjirationis Perfona; that he was 
fViUiam Theckjion ; that if it had been jaid, concejjit 
fVillielmo Theckfton generally, that would have been 
jufflcient ; and his being an Ejq ; doth not exclude his 
being a Knight, jb that 'tis not a falfe Defcription ; 
25 Edw, 3. 19. a Writ was abated, becauje Jhewn that 
they were two Perjbns ; but held that if it had ap- 
peared that they had been but one, 'twould have 
been well. Then was cited the Mayor of Lynne*% 
Cafe, 10 Rep, 126. 'Tis true, this is a Name or Title 
of Dignity to fome Purpofes, but not to all : It mujl 
be agreed to be jb upon Originals and Indi3ments, and 
there is a very good Reafon for it; becau/e in that 
Cafe a greater Certainty is required, that one Man 
may not fufFer for or injlead of another ; but in Cajc 
of Grants, any Defcription of the Perfon is fufficient ; 
befides, if a Name be mijlaken in a Writ or IndiSment, 
another may be fued or preferred by the true Name ; 
but a Man cannot of common Right demand a new 
Grant. Tho' this be a Grant from the Crown, 'tis the 
fame Cafe ; for the King's Grant Jhall be taken moji 
beneficially for the Support of his Honour, 6 Rep, 6. 
that here's no Colour to pretend two IVtUiam Theck- 
Jions, 

Then it was faid. That this at mojl was only an 
Addition or Enlargement to his Name, not Parcel of 
the Name itfelf ; for no more goes to that, than Chrif- 
tian and Surname. Then 'twas faid, 'tis generally 
known, that the Ufe of Surname was not fettled amongjl 
us, till long after the Conquejl ; that before then they 
were named by their Titles, Offices, Places of Birth or 
Residence, or Employments, as doth appear plainly by 
Dugdale i Mono/}, 37. In thofe Days Miles was ufed 
injiead of the Surname, immediately after the Chrijlian 
Name, as Ego IVolwardus Miles^ and many more fuch, 
SelderCs Tit, of Hon. 637, 638. thus in i Monajl, 1 66. 
16] Donum Algari militisy 2 Monajl. 173. 853. thus it was 
in the Time of //. 2. then after Surnames came to be 
ufed ; this title of Miles was alfo ufed as an Addition 
or enlargement after the Surname. Camden* s Treatife 
of Surnames in his Remains^ and Kennetfs Parochial 
Antiquities^ lately Printed at Oxford^ in 4/5. do Jhew 
this. That the Title of Kt. came after the Surname 
as an Increafe, not in lieu of it, as Merchant, Mercer, 
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Wf. ProfcJJor of Divinity, Law, Mu/ick, Majlcr of 
Arts, l^c. for further Dijlinfiion Jake. Then it was 
faid. That this Ufe of Surnames holds not in Cafe 
of Bijhops, Dukes or Earls; for they add only the 
Place, and therefore the Dejcent, or AcceJJion of the 
Honour, comes injlead of the Surname : So is 2 Inft, 
666. but now William Theckfton^ when made a Knight, 
he remains IVilliam Theckfton Jlill, he lojcs no Part of 
his former Name, tho* the fame be enlarged ; if it had 
been otherwife 'twould have merged the Surname, but 
his Title makes no Alteration therein at all. The 
Law doth require a Man to be named only by his 
Chrijlian and Surname, unlefs fomewhat comes in lieu 
of the lajl, or the flrji be altered by ConBrmation. 
A Grant is good, if the Party be fo dejcribed, as that 
he may be known, tho' there be a Mijlake in it, yet 
'tis good : As a Grant to an Earl or Bijhop, by a 
wrong Chrijlian Name, hath been held, 2 RoWs Ahr. 
tit. Grants^ 44, Dyer 376. 'tis the Identity of the Per- 
jbn, which the Law doth mojl regard and value ; and 
therefore, fmce there was no Pretence, but that the 
fame Perfon who granted it to Pierfe^ was intended 
by and in the King's Patent ; it was hoped. That 
fuch a Nicety jhould not lofe the Subjeds Inherit- 
ance in this Advowfon, which he had bought for a 
valuable Conjideration. Further it was faid, this 
could not hurt upon the Oyer of this Grant in this 
Record, as this Cafe Jlood, and Jhould be further Jhewn 
anon. 

Then it was argued. That either take the Cafe upon 
the Declaration and Plea alone ; or take it as it Jiands 
upon the Letters Patent alone ; either of thefe two 
ways, 'tis with the Subjed. If the Patent be con/idered 
by itfelf, there's nothing appears to make it void. 
The King had a Power to grant, and there are Words 
fufRcient to. pafs it. Then confider the Declaration and 
Plea, there's a good Bar to the Title laid in the Decla- 
ration ; fo that the only Objefiion can be upon the 
Rules of pleading, as it Jiands altogether : And the 
^ery is. If P. hath owned or confejjed any fuch 
Thing, as is pretended of a Seijin in Grofs, in £//z. 
anno 12. and if it be admitted, whether the King can 
take an Advantage of the Variance between the Patent 
fet forth on Oyer^ and that which is pleaded, the fame 
being only pleaded by way of Inducement ? whether 

the 
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the King can waive his own Title, and quejlion the 
Defendants in this Caje ? 

As to the flrjl, it was jaid. That this Grant was not void 
by Reajbn of any juch AdmiJJion. The King declared 
his full Intention, That Sir fVilliam jhould fully and 
yl freely enjoy this Advow/on, any Defefis to the contrary 
notwithjlanding. That 'tis not admitted in this Cafe 
to have been an Advowjbn in Grojs, in the 12th of 
Q^Eliz. no juch Thing doth appear; and then the 
Grant of Car. i. is good. And if it did fo appear, yet Surpiufage not 
the Grant is good. The Plea doth fay, that Car. i. to vitiate. 
came to it by Defcent, but that doth not admit her 
jeized in Grofs : That Allegation in the Declaration is 
mere Surpiufage and Immaterial, and cannot hurt the 
Party which makes it, tho' contradictory to, or incon- 
Jijlent with his Title : Nor can it benefit the other Side 
to deny it ; for if he had denied it, it could have done 
him no good ; and confequently to admit it, Jhall not 
hart him. Now 'tis not necejjary in a ^are Impedit 
to alledge a Time of Seijin ; a Sei/in generally in Time 
of Peace is enough ; then the not denying admits only 
what is materially alledged. Suppofe the Defendant 
had pleaded, abfque hocy that Q^ Eli%, did prefent 
Tymms modo i^ forma ; and it had appeared upon the 
Trial, that he was prefented in the 4.3d Year of her 
Reign, it mujl have been againjl the Defendant. Even, 
where Time is required to be alledged, another Time 
may be proved, as in Trefpafs, Battery, tf r. The 
mojl that can be pretended to, is, that here is an Ad- 
mijQlon of her being feized in Grofs after the Grant to 
the Earl ; and it might be appendant then, and after- 
wards got to the Crown by Prefentations ; there's no 
Colour to fuppofe an AdmiJJion of the Time. Hob, 71. 
The Cafe of Sherly and ff^ood^ and 2 Leon, 99. prove 
that neither AUedging or ConfejQ[ing a Thing imma- 
terial Jhall hurt ; the Keafon is the fame for both. 

There was a plain Artifice in this Pleading; the 
Declaration mentions a Prefentation, prout per enrol- 
ment, which cannot be, unlefs in the fame Court ; 
otherwife you mujl plead an Exemplification, ff^y- 
mock*% Cafe, 5 Rep. If the Declaration had been in 
the common ufual way, fetting out the Queen to have 
been feized generally, or to have prefented generally, 
there had nothing appeared to have hurt this Grant; 
for it might then have been appendant; and if it might 
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be foy it jhall be intended to be jb ; for he is not bound 
to aver it to be appendant ; for upon Oyer every Thing 
jhall be intended to make a Grant good, unlejs the 
contrary doth appear. 2 Cro. 679. He need not plead, 
that it was appendant at the Time of the Grant to the 
Earl ; Concejfit is enoagh : And that tho' in general 
Words. 35 H. 8. Bro. PUading, 143. Kekvay 43. I RtdPs 
Abridg. 405. 

Then juppoje it did appear, that this Advowjbn was 
not appendant in the 13th Eli%, yet it doth pafs : There 
is but one fuppofed Faljity, and that is Dr. fVilfon*% 
Prejentation by Lapje, which is admitted to be pUn$ 
jure} Firjl, The Grant is full, exprefs, and lai^e enough. 
Know ye therefore^ tf c. Jill our Rights Wc. as niU 
Words as can be ujed, without any Re^rifiion what- 
foever. And as to the Suggejlions, there's not any 
Mijlake in them : 'Tis not ^ggcjled that *twas ever 
appendant; not fuggejled that it did pajs by thoje 
Letters Patent ; nor that it came to 7%. but only that 
he claimed it ; and the Word Claim doth not adwaj^ 
import a lawful Claim ; for a Man is amerdable fro [Sll 
falfo clamore. Here's as much Caution and Care in 
the penning of thefe Letters Patent as was pojfible : 
Nothing but what is exafi. 

Suppoje a Man doth claim an Advowjbn by a void 
Grant, and he brings a Writ, after the King hath pre- 
sented i and the King jays. Let my Cleric have it quietly 
for his Life J and you Jhall have a Grant from me^ and 
Jhall he Jecure of all my Right for the future.^ *Tis not 
aid, that 'twas Sir lVilliam^% Prejentation: But he 
ucd a Writ fo dejcribing it 

'Tis admitted by Car. i . that this Patent might be 
void, yet it was his Intention that Th, jhould have it 
for the future : This Intent is as plain as Words can 
make it ; that he and his Heirs jhould for ever enjoy 
it, notwithjlanding any Defefi in the Patent of Q^££z. 
'Tis not only to rejlore an old Title, and make Repa- 
ration for the Wrong done by the King's Prefentation, 
but in Cafe the old Title were Defefiive, to make and 

f;ive to him a good one : If it appears that the King's 
mention were for pajjing it, it jhall pajs, notwiSi- 
jlanding a Mij'-redtaJ. 

Suppoje the Grant had httn recited at Large, and 
no more had l)een jaid but the King coniirms it, would 
not that have been good? Then was cited the Earl 
of Cumberland's Caj*e, 8 Rep. 166. the Word therefore 

IS 
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Is in that Caje too ; yet becauje full Words are Juper- 
added, it Jhall not be qualiited by the Deed recited, 
and that is a mach Jlronger Cafe than this : Hill. 22 
V 23 Car, 2. Sir Robert Atkins verjiis Hobon^ *tis in 
Fentris. And the Pleading in Vidian*s Ent' agreed 
that King yohn*s Patent was void, and King £dw. 
mujl have been deceived in his Grant, and his Intention 
might be there jaid to be only to make a Rejlitution. 
And a fal/e Inquijition tarns a Man as much out of 
PoJJeJJion of a Franchije, as the King's Presentation 
doth out of a Patronage ; but held there, that tho* 
King John's Grant was void, yet that of Edw. was 
good : Becauje the Words were full and general, and 
the King jhewed his Intent that the Party jhould have 
the Thing. But the other Side have objefied. That 
this is a qualified Intention according to the Tenor of 
the firjl Patent. To which it was anfwer*d. That the 
King did fuppoje that Patent to be Defefiive, and his 
true Intent was, that Th, jhould have the Advowfon. 
Be/ides, tho' it were in Grojs, yet it might have the 
Reputation of being Appendant, and it was the King's 
Meaning to pajs it, 6 Rep. 63. a jmall Matter will 
make a Reputation of an Appendancy. If a Man 
mortgages his Manor, excepting the Advowjbn thereto 
belonging, 'tis become in Grojs; but when the Con- 
dition is performed, and the Deed avoided, *tis Appen- 
dant again : Therefore it might be thought Appendant; 
it might be jbme Accident, which did jever it from the 
Manor ; yet if it had the Reputation of being jb, it 
might be within the King's Intent to pafs it, tho' it 
did not pajs by the firjl : 'Twas intended that Jbme 
Advowjbn jhould pajs, and here are exprejs Words to 

pafs this. In Coke's Entries ^uare Impedit^ it 

appears that this Advowfon of Bedall was Appendant. 
It further appears by Hijlory, That this Simon Digby 
igj had committed Treafon, before the Church was void ; 
and before Attainder the Queen prejented ; that made 
it in Grofs : Then the Attainder makes it appendant 
again. Then, tho' it might be pojlible that the Queen 
was feized in Grofs, yet if it were fo, upon Digby*% 
Attainder jhe was feized of it as Appendant : Now, if 
any Thing might make it Appendant, 'twill be hard to 
conjlrue it void, where, for any Thing that doth appear, 
it might be good. Such Declarations fo fubtle may enjhare 
any Defendant, and take away any Man's Inheritance. 
The Attorney Jhould have taJsen IJfue upon the Tra- 

verfe. 
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verjc, and diat would have brougbt the wfacde Matter 
in QnefUcm. 

As to the Mifbke about Wilfm\ Prejcntatioo, that 
cannot vitiate againji an exprejs Intent : The King's 
Defign was to detennine the Difference betw ee n his 
Incombe n t and another ; he woold not have his R%ht 
in this Benefice to be qoejlioned or dijpoted ; for other- 
wije, there was no Reajon for 7%. to take a Grant to 
avoid Controverjy, and jet that new Grant to leave 
him in as bad or worje Condition. Here's both Con- 
firmation and Grant ; and if Jo, what matters it, whether 
Wl^m were prejented one way or the other ? 7%. could 
not have been in a worJe Condition, if he had mijcar- 
ried in his Writ The King defigned to him all the 
Right which he had, and otherwije he was at the 
Charge of procuring Letters Patent, to no other Por- 
poje than to be deceived. Befides, here was a good 
Conjideration, tho' Th. had no Right: A Surrender 
of void Letters Patent is a good Conjideration : i Rtf^ 
143. j1ltmwood*% Caje, and 5 Rep. 65. Lord Ounubs's 
Cafe : the King there thought himjelf Jeized by Virtue 
of the Surrender, which he was not, yet held good ; 
fo that 'tis not every Mijlake that will avoid a Grant, 
when the Intention appears, i Rolfs Rep. 23. There- 
fore, if there may be any Thing given in Evidence, 
which might fupport the/e Letters Patent, they Jhall 
not be adjudged void upon Oyer. And to make thejc 
void of Car, i. they mujl coojfane thoje of the Queen 
void ; and theje cannot be adjudged void, becauje they 
are not before the Court. Letters Patent recited were 
never adjudged illegal ; for, notwithjlanding thb Re- 
cital, there might be more Words in Uiem, which m^ht 
make them good : 'Tis inter alia. Suppoje it had been 
/pedant' or exifienf in Bedally that would have pajfed 
the Advowjbn in Grojs. 'Tis not inconjijlent with any 
Thing Jaid in this Patent of Car. i. to Jay that the 
other of Queen Elizabeth contained or pajfed more. 
Mod, Rep. 194, 195. Hardres 231. the igitur is only 
nota continuationisy and doth not always Juppoje all 
that's precedent to be the Conjideration ; it can't well 
begin a Deed, and that is all ; 'tis Ex uberiori gratia^ 
l^c, 3 Leon. 249. 'Tis impoJIible to Juppoje or ujc 
more comprehenfive Words than in this Cajc, and 
therefore it was inferred that theJe Letters Patent erf 
Car, I. were good. 

Then it was argued further with the Plaintiff in the 

Writ 
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Writ of Error, that in this Caje Mr. Attorney can take Inducement to 
no Advantage of either of thefe Mijlakes in the Dc- S!*^^" *i 
fcndant's Plea, if they arc fuch ; for that 'tis only d^Jlf p^". 
Matter of Inducement ; and the Letters Patent needed ing. 
not have been pleaded with a Profert hie in curia^ and 
therefore cannot hurt : If the Inducement be good to 
q1 maintain the Traverfe or make it material, that's 
enough; but Jlill the Inducement is not traver/able. 
'Tis true, that generally /peaking, a Deed or Grant 
after Oyer becomes Part of the Plea : But Jlill 'tis only 
Inducement. If a Defendant confeJQfes and avoids, the 
Plaintiff jhall not depend upon that which he confejjes, 
but anjwer that whereby be avoids the Plaintiff's Title 
or Charge. This is no more than if they had traverfed 
the Grant, which they could not do. In the Caje of a 
common Perjbn, fuppojc the Defendant's Title not full, 
yet if he traverjes the PlaintifPs, that's enough. Form 
requires an Inducement to a Traverfe, but the latter is 
only material for the Plaintiff to anjwer to \ for nothing 
can be traverfed, but what is material. Now, why What to be 
jhould it not have been a good Anjwer to their Deda- twverfed. 
ration, to have jaid that Car. 2. prefented by Lapje, 
abfque hoc^ that Car, I. died feized ? For by this the 
Seijin or Prejentation of Car, 2. had been avoided ; and 
there's nothing elfe material in the Declaration : For 
the Seijin of Queen Elizabeth and yac, I. are not to 
the Purpofe. And if anfwered by the Defendant, it 
mujl have been againjl him; there had been a good 
Title for the King without it : Then juppojing it 
necejfary to jhew how it came out of Car. i. the 
Attorney General can only take IJfue on the Tra- 
verje of his dying jeized ; for that denies the whole 
Title that is material to be an/wered to : Now, what- 
jbever jhews that the Plaintiff hath no Right to the 
Thing in Demand, is a good Plea, let who will have 
the true Right. The true Title upon this Declaration 
is, that Car, I. presented, and thereby became feized, 
and died feized ; and the denying him to die jeized, is 
a Denial of this Title ; for if K. Car. 2. did prefent 
by Lapfe, and K. Car. I. did not die jeized, 'tis with 
the Defendant. No Man is bound to anjwer that, 
which if he do, it will jlill be againjl him ; but if a 
Man makes fuch an anjwer, as if true, the prefent 
Plaintiff hath no Title, 'tis enough : Then if it be true 
that no Right defcended from Car, 1. to Car. 2. and 
that Car, 2. prefented only by Lapfe, what Right can 

his 
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his prejent Majejly have ? And all this is ccmfe0ed by 
the Demurrer, if well pleaded. And 'tis no Objection 
to fay, that the dying feized onght not to be traverjed^ 
but only the Prejentation ; for that is a Mijlake. In 
caje of Land 'tis good. And an Advowjbn is an In- 
heritance de/cendible in like Manner, and Mr. Attorney 
thinks it a good Traverje; for he all along in his 
Declaration alledges a dying Jeized from Queen Eliza- 
beth downward : And there are Jeveral Precedents thus, 
fVinch*s Ent. 661, 662, and Winch 686, 692, 912, and 
Buckler and Symonds^ IV inch 911, 912, is of an Ad- 
vowfon in Grojs ; and in the fame Book 35, 59, are 
thus. A Man may die feized of an Advowjon, as well 
as of Land ; and if he doth not die feized, it doth not 
defcend, and the Seijin in GroJs is not to be traverjed, 
as is I Anderfon 269, and Hob, 102. 
In a Slturt Then 'twas jaid, that the true Reajbn and Nature of 

ImfeJit efpc- a material good Traverje is well explained in Vaughan*% 
^^^' firjl Cafe of Tufton and Sir Rich. Temple^ and i Saund. 

21, 22 ; and it is this, efpecially in a ^are Impedit: 
If any Thing in the Count be travers'd, it muji be fuch 
Part, as if true, is inconjijlent with the Defendant's 
Title ; and if falfe, or found againjl the Plaintiff, doth [221 
abfolutely dejiroy his Title : Nay, if the Traverje 
leaves no Title in the Plaintiff, then 'tis sood, what- 
foever comes of the Defendant's. Then the Uiiflculty is. 
If the King by his Prerogative may waive his own Title 
which is traverfed, and injijl upon the Deficiency of that 
which the Defendant alledges ? And in the Cafe of the 
King and the Bijhop of IVorcefter^ zxAjervis^ in Vaughan 
53. there 'tis faid. That the King ought to maintain his 
own, and not to quejlion the Defendant's : He cannot 
defert that which he hath alledged for himfelf, and fall 
upon the Defendant's Title: And Reafon warrants 
fuch Rule : For, (tho' the King hath no Damages 
in a Square Impedit^ notwithjlanding his laying it ad 
damnum^ Hob, 23. yet) the Suit fuppofes an Hinderance 
and Damage to the King : And if the Right be not his, 
he hath no Caufe to complain of the Defendant ; tho' 
another hath. Every Man is to recover by his own 
Strength, and not by the Weaknefs of the Defendant's 
Pretenjions : And if the Law be thus, then how can 
Mr. Attorney General take Advantage of this upon 
Demurrer after Oyer? For, now upon Oyer^ 'tis, as 
they fay, become Part of the Defendant's Plea, and 
confequently it muJl be Part of the Inducement : And 

if 
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If fo, he ought in that Cafe to have taken IJJue upon 
the Traverfe, which denied his Majler's Title. Where- 
fore, upon the whole Matter, it was prayed. That the 
Judgment jhould be reverfed. 

On the other Side, 'twas argued for the King, That Argument for 
this Judgment ought to Jland, and as to the lajl Point, the Defendant 
'twas faid, That taking it for granted, the King could "* ^'^' 
not traverfe any Point of the Defendant's Plea ; yet 
certainly he might demur upon the whole, in cafe it 
were infufflcient ; That now Oyer was craved, and had, 
the Deed did become Part of the Defendant's Plea, 
and mujl be taken as fuch ; That tho' there had been 
no need of a Proferty yet when *tis produced, 'tis fuch 
as he hath pleaded, and upon the whole, the Court is 
to Judge, there being a Demurrer ; That as the Cafe 
jlood, the King might take Advantage of both the 
Exceptions ; That the Declaration of itjelf was good, 
and if the Plea be nought, the King ought to have 
Judgment for him; That every Plea Is to be taken 
mojl jlrongly againjl the Party that pleads it ; That 
here the Defendant had admitted K. Car. i. well feized, 
that he ought to Jhew it out of him, otherwife the Plea 
was ill; that every Traverfe muJl have an Induce- 
ment ; That if upon the whole Plea it did not appear 
that King Car, i. parted with this Advowfon, 'tis 
naught ; that if by the Party's own Jhewing it was 
manifejl to the Court, That the King continued feized, 
and what he doth further Jhew, no ways contradi6is it, 
he could not traverfe the Dying feized, and therefore a 
Demurrer was mojl proper; and confequently, upon 
this Demurrer, they were let In to affirm, that nothing 
pajfed from the King by thefe Letters Patent of C^r. i. 
Then it was argued. That this Grant was void, 
becaufe it was to a Perfon then Efq; that Tunc Ar- 
l\ migero can have Reference only to the Time of the 
Letters Patent ; that a Man cannot be a Knight and 
an Efq; at the fame time ; that Knight is Part of his Anfwer to the 
Name, and the Title of Efq; is drowned in that of Argument as to 
Knight ; that the old Books are thus. 7 H, 4. 7. ^* ^^^^'^• 
14 H.b. 15. 21 E, 4. 72. 2 /»/?. 594, 666. Hutt. 41. 
Bro. tit Nofme^ 33. i Cro, 372. That 'tis true, if a 
Deed of Feoffment be made to a Man by a wrong 
Name, and Livery be thereupon had, 'tis good : But 
all the Books make a Difference between that Cafe, 
and where it is by Deed, where the Operation is alto- 
gether by Deed. Then was cited the Earl of Pem- 
broke's 
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broke* % Cafe, in Littleton's Rep. i8i. and in Jones 215, 
223. the Court went upon the Reajon, that the Jury 
found him to be the fame Perjbn. Latch 161. There 
they would intend him an Efq; at the Time of the 
CommiJJion, and a Knight at die Time of the Return : 
And it was for NeceJJity-fake, to prevent the Avoiding 
of fo many Trials, as had been upon that CommijQion. 

Lord £wre*% Cafe, 2 Cro. 240. there *twas held well 
enough, becaufe fufficiently defcribed : So in a Grant, 
if it cannot be intended otherwife than to the fame 
Perjbn, there 'tis well enough ; but here they can never 
be the fame. In cafe of an Earl or Bijhop, there 'tis 
underjlood, who is meant by the Defcription; there 
can be but one of that Title : But here the Plea faith. 
That he was not a Knight at the Time. And Sir 
Thomas Ormond was attainted by the Name of Thomas 
Ormonde Efq; and ill for that Reajbn, 2 RolFs Jbr, 
43, 198. Dyer 150. i Leon, 159, 160. the highejl and 
lowejl Dignity are univerfal, and the fame in every 
Kingdom. 7 Kep, 16. 20 E. 4. 6. Can any Body fay 
upon this Grant, That the King intended to pajs diis 
Advowfon to a Man, that then was only an EJq;? 
Selden 682. the Addition of Efq; is drowned aiod 
merged in that of Knight, and Selden was a very 
competent and good Judge of this Matter. Then 
'twas faid, that the only way to falve this, which had 
not been urged for the Plaintiff, was, that he might be 
reputed a Knight, and a Name of Reputation will be 
fufRcient to take by. And to this it was anfwered. 
That he who is reputed a Kt. and is none, cannot 
take by that Name : And bejides, if he could, it jhould 
have been pleaded by a per Nomen. In cafe of a 
Bajlard, the Reputative Name mujl be Jhewn to make 
the Grant good. The Degree of Knight was formerly 
of EJleem in the Law, as upon a Writ of Right, if 
the Mife be Joined ; and if a Peer be Party to any 
Ijfue at Law, triable by Jury, (5fr. As to the ObjeAion, 
that a Grant to one by a Name of Dignity, which he 
really had not, viz. The Eldejl Son of a Duke, as a 
Marquefs, and that a Grant to him by that Name is 
good : 'Twas anfwered, That there was a real Repu- 
tation, he takes place after all real MarqueJJes as 
a Marquefs by the Rules of Heraldry. There's a 
Ground for it, from the Precedency given him by the 
common Ufe and Cujlom of the Realm ; and they are 
named fo now-a-days in Deeds : But anciently Con- 
veyancers 
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veyancers were more Cautious, and named them Ejquires 
commonly called MarqueJJes : And even now, careful 
)] Men call them Eldejl Sons of Juch Dukes, ^c. If a 
Reputation would have done it, the Pleading Jhould 
have been with a Cognif W Reputat* per Nomen, It is 
the Name which entitles the Grantees to take, and other- 
wife they have no Pretence to claim by fuch Letters 
Patent, no more than John or Thomas Theckfton, And 
if the Perjbn hath any other Name of Reputation, that 
ought to be Jhewn ; wherefore it was hoped. That this 
was Caufe enough to afRrm the Judgment. 

Then it was argued. That this Grant was void as a That the 
Grant of an Advowjbn appendant, when upon the Re- ^'^^« ^n *^"« 
cord it appeared to be an Advowjbn in Grofs ; that the 
Defendant had admitted it an Advowjbn in Grofs in 
Queen EHxabeth ; that he hath not only admitted, but 
confefs'd it in almojl direS Terms, by faying, Bene W 
Verum ejl^ that Ckir. i . became and was feized in man- 
ner as in the Declaration : This is a full ConfejQiion, that 
the Queen was feized in Grofs. 'Twas faid to come to 
that King by Defcent, and fo there is no Room left for 
Prefumption or Intendment, that it was by any wrongful 
or other Seijin. Then 'twas urged. That nothing pajjed 
to the Earl of Warwick; becaufe not Appendant, but in 
Grojs. And for this was cited Moor 45. Hob, 322, 323. 
and other Books : So that it doth not appear, that the 
King did intend to pafs this Advowfon ; for, in the 
Grant to the Earl of Warwick^ there's no Grant of it 
by any exprefs Name ; which it is probable would have 
been, had the fame been intended : Now, to fuppofe it 
Appendant, is to fuppofe againjl the Record, againjl 
both the Averment in the Count, and the ConfejQiion in 
the Plea. 'Tis in general Words, una cum Advocationthus^ 
i^c, nor does it pafs by the Letters Patent of Car, i. be- 
caufe it did not pafs to the Earl, by thofe of Queen Eliz. 
this Grant is ujhered in after all the Recitals, and thofe 
fuppofe the Advowfon to have pajfed by the firjl Igitur ; 
wherefore it mujl be upon Conjideration of what is be- 
fore alledged. This is at leajl an illative Word, and can- 
not begin an independent Subjlantive Claufe of itfelf: 
So is Ulteriusy 2 Broiv. 132. If this Granting Part 
jhould be taken to be Subjlantive, and to have no Re- 
ference to what is precedent, all thofe Recitals would be 
vain and injigniflcant ; and the King might as well have 
begun with the Words of the Grant. The King's 
Grants are to be taken according to his Intentions ;, and 
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thofe are to be expounded by the Recitals. Then were 
qaoted many Cafes, as 5 Rep. 93. Hob. 120, 203. Hutt. 
7. 2 RoWs Abr. 189. 1 1 ii^.93. ^^^ *^ was faid. That 
here are many falje Recitals. Sir IPIU, Hxeckftm claims, 
that mujl be intended a lawful Claim, whereas he could 
not lawfully challenge any Right to this Advowjbn ; 
That the King prejented Wi^on by lapje ; the King 
was deceived in thinking that this pajjed to the Earl ; 
the Agreement between Dr. Wickham and Sir IV. Tbeck- 
Jion^ was only to deceive the King. Here's no Notice 
taken of the Advowfon's being in Grofs; the Quality 
and Nature of the Advowfon is totally concealed from 
the Kin J ; the Words notwithftanding any DefeSf help 
only want of Form. Here was a plain Artifice in the [22 
Matter. In Queen Elizabeths Grant, it was Advowjbns 
in General, ^c. but when Car. i. is to confirm that 
Grant, 'tis of that Church by Name. All the inter- 
m'hfs G^T* mediate Recitals between that of the firjl Grant and the 
Words of this new Grant, are dependent on that firJl. 
The King's Intention, That Tbeckftm Jhould have it, 
is not abjblutely, hixtfecuntT Tenor em^ Intentionem of the 
former Patent ; the King meant only to re/lore to him 
his old Right which he had by that Patent, notwith- 
jlanding the Prefentations. 10 Rep, no. All Fafis re- 
cited in the King's Grant Jhall be intended to be of the 
Suggejlion of the Patentee. If there be Jeveral Conji- 
dcrations, and one falfe, and the King deceived thereby, 
it Jhall vitiate the Grant. 3 Leon. 249. Foer^ Caje cited 
in Legatees Cafe; Fit%. Tit. Grants 58. 3 Leon. 119. 
If the Granting Words had jlood alone, die Cafe had 
been more doubtful : But here they are all coupled. 
In all the King's Grants there mujl be fome Confidera- 
tions for his Favour : And Abundance of Cafes were 
quoted concerning the King's Grants, Mifrecitals, falfe 
Recitals, and Deceit, l^c. Then it was jlrenuoujly in- 
Jijled upon. That the Recitals and the Granting Claufe 
mujl be conjidered and judged of together ; that the 
contrary Opinion, is to make the Granting Part to be 
without any Confideration ; 'tis to have a Condufion 
without Premifes, an igitur without a Caufe ; That 
eadem fervitia can never be intended new ones ; That 
fecundum tenor em mujl refer to the Appendant Advowfon, 
and therefore the Advowfon in Grofs here declared upon 
and pleaded to, can never pafs by this Grant ; and upon 
the whole it was prayed. That the Judgment might be 
affirmed. 

It 
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It was replied, on Behalf of the PlaintifT in Error, 
That as to the Variance in the Title of Knight, no ^^^^^'•^'^ 
Anjwer had been given to the reajbnable DiJlinSion be- £rror. 
tween the Cafe of Grants and that of Writs and Indi6i- 
ments ; That here was no Proof or Appearance of a 
Diverjity of Perjbns; That as to the Grant it]elf,y^f««^ 
tenorem could mean only a Reference to the Interejl or 
EJlate granted by them ; not to the Thing or the Nature 
of it ; That juch Words Jignifled only, as fully and 
largely ; they had no exprefs Relation to the Quality of 
the Advowfon, whether in Grojs or Appendant ; That 
by Juch Niceties, any or mojl Patents might be avoided ; 
That Grants of Honours as well as of Interejls, if ques- 
tioned, mujl be under the fame Rule ; and the Conji- 
derations, upon which they are grounded, may be fubjefi 
to Inquiry, if true or falfe,isi^f. That the Patent of itfelf, 
without Reference to the Pleading, was good ; that the 
Judgment dejired, was to condemn a Patent as void, be- 
cau/e another Patent recited in it was fo, which perhaps 
was not fully recited ; and if it were, was not in Judg- 
ment before the Court ; and the Subjlance of what was 
urged before, was in Jhort repeated ; and prayed. That 
the Judgment might be revers'd. And it was accordingly 
revers'd ; and Mr. Pierfe {Scroop being dead) prefented l^^^^^^ 
Francis Pemberton his Clerk, who was admitted, injli- 
tuted and induced, (5fr. 
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Jofeph Ajhton^ Efq.^ Appellant; Jonathan 
Smithy Efq.^ and others^ the Cchpartners 
of the Joint Stock in quefiion^ and Peter 
Delamottey their Secretary^ Refpondents. 

THE cafe was, that in the year 1695 a co-partner- 
Jhip was entered into by all the occupiers of 
Wharfs between the Tower and London Bridge, for 
uniting all the Wharfs within that Dijlrift, and car- 
rying on the bujine/s thereof jointly ; and at that time, 
the Appellant was tenant in pojfejjion of Botolph's- 
Wharf, Lyon's Key, and Hammond's Key, by a 
Leafe which afterwards expired in 1699. 

Articles of copartnerjhip were executed by all the 
wharfingers for 21 years, which term expired at 
Michaelmas, 17 16; in thofe Articles it was agreed 
{inter alia) that the joint jlock Jhould be j^l2CX), and 
that all the lighters and other utenjils belonging to 
each of the wharfingers Jhould be taken into the Jlock, 
at the value at which they Jhould be appraijed, and 
that Juch as Jhould execute the Jaid Articles before the 
20th of September, 1695, Jhould be managers, and 
Jhould continue Jo during their interejl in the Jaid Jlock 
and their good behaviour in the bujinejs, of which the 
other managers Jhould be judges, and Jhould have 
power to remove any perjbn mijbehaving himjelf ; and 
that the managers, or the major part of them, Jhould or 
might renew the leajes of all or any of the premijes then 
in leaje, to any of the fubfcribers, and take leajes of any 
of the premijes not leajed to fubfcribers as they Jhould 
think fit ; which leafes Jhould be (during the faid part- 
nerjhip) in trujl for the owners, in proportion to their 
credit therein ; and that the then leJQfees of any wharfs 
Jhould hold them in truJl for the partnerjhip, till their 
Wharfs Jhould be otherwife leafed to the managers ; and 
that the rent and repairs of each Wharf Jhould be paid 
out of the joint Jlock, and the accounts be made up 
once a year. 

The Appellant fubfcribed £1000 to the joint Jlock, 

including 
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indading the value of his lighters, utenjllsy &c, and duly 
fubjcribed the articles ; the Wharfs were divided into 
the Upper, Middle, and Lower Stations, and the Ap- 
pellant appointed Manager of the Upper Station, wherein 
was contained his own three Wharfs ; the leafe whereof 
was renewed by the Appellant for 14 years more and 
did expire at Michaelmas, 171 3. 

According to thefe Articles, the partnerjhip was for 
jbme time regularly carried on at a profit, but Jubje- 
quently differences arofe among the partners, and no 
dividends were paid from Michaelmas, 1706,10 Michael- 
mas, 1 71 2; and the rents of the Appellant's Wharfs 
falling into arrear, and he beino; perfonally chargeable, 
collected jbme of the partnerjnip debts to pay Juch 
rents; and to reimburje what was due to him from 
the partnerjhip. 

Upon which jbme of the managers, by their order 
then dated, difmijfed the Appellant from the manage- 
ment of the Upper Station. But the Appellant con- 
tinued pojje0ion of his own three Wharfs, and carried 
on the trade therein jeparately from the other mana- 
gers, conceiving the co-partnerjhip, as to him, was 
determined. 

By another order the managers declared the Appel- 
lant, by receiving large jums, and not accounting for 
the jame, had mijbehaved himfelf, and ordered that he 
jhould be displaced from the management of any part of 
the joint jlock. 

The Appellant, while a3ing jeparately, kept true 
accounts, though he did not make up annual accounts, 
yet by his good management he paid the rent of his own 
three Wharfs, and raijed about ;f 6000 by his earnings. 

A Bill was exhibited in the Court of Chancery by the 
rejl of the co-partners againjl the Appellant, complaining 
of his having received the profits of his three Wharfs, and 
that he had ufed the fame feparate from the joint jlock, 
and without and againjl the conjent of the other mana- 
gers, &c. ; and they prayed an account of the joint 
jtock, and of what he had received and not accounted 
for, and to have a fpecifick performance of the articles, 
during the whole term of 21 years, and to enjoin him 
from intermeddling or receiving any profits, &c. 

To which the Appellant put in his Anjwer, and 
afterwards exhibited his crofs Bill againjl the Respon- 
dents, which they anfwered and upon which ijfue was 
joined. 

The 
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The faid Caujes were heard before the Lord Har- 
court, then Lord Chancellor, and it was decreed that 
Sir Thos. Gery, then one of the Majlers of that Court, 
Jhould take a general account for the whole term of 
21 years, and that the Majler Jhould make all parties 
all jujl allowances, and that all leafes of Wharfs taken 
before, or renewed after the Articles, Jhould be looked 
upon as a trujl for the partners, and interejl and cojls 
were rejerved. 

By conjent of all parties, all matters in difference 
were, by order of the Jaid Court, referred to Sir Thos. 
Gery, in his private capacity as an arbitrator, but he 
made no award. 

Subfequently he made his award as a Majler of the 
Court, and found due to the joint Jlock, in other part- 
ners' hands, ;f 7240 131. 5^/., and due from the Appel- 
lant £SA90 ; but thereout deducing ;f 4CX)0 voluntarily 
depojited in his hands by the Appellant upon the Ar- 
bitration, the fame was reduced to j£i490 ; but that 
there was due to him from the joint jlock on the 8th 
of May, when they filed their bills £i3,(>(> 13J. tJ. 

The Refpondents excepted to this Report {inter alia) 
that the Majler had allowed two fums of j^SOO for 
Appellant's two dividends in 17 14 and 17 15 which he 
ought not to have done, the Appellant having procured 
a further leafe to one Coatejworth after Michaelmas, 
1 7 1 3, of the three Wharfs for three years, whereby the 
partnerjhip had for the three years lojl the profits 
thereof 

Thefe exceptions, and the consideration of interejl 
and cojls, were argued before the Lord Chancellor, 
who declared the Appellant had been guilty of a 
breach of trujl in procuring fuch leafe for Coatefworth, 
and that the lofs to the partnerjhip occafioned thereby 
ought to be deduced out of the Appellant's faid divi- 
dends. It being admitted that the profits exceeded the 
um of j^iooo, it was ordered that the faid exceptions 
hould be allowed, and the Report confirmed ; the 
Appellant to pay what jhould be due with interejl 
annually from Michaelmas, 1708, and the cojls of both 
Suits. 

On the 8th June, 1721, it was by confent ordered 
that the Appellant Jhould be at liberty to apply to 
have the exception re-argued. 

In Eajler Term following, the Refpondents procured 
the flrjl decree, SirThos. Gery 's Report andOrderfo made 

on 
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on arguing the exceptions to be Jigned and enrolled ; 
notwithjlanding which, the exceptions were re-argued 
before his lordjhip, who confirmed the former Order. 

Mr. Godfrey, who Jucceeded Sir Thos. Gery, made 
his Report in pursuance of the jaid Orders, and thereby 
computed intercjl for the yearly balances, and certified 
that there was jC47I2 17J. i^d. due from the Appel- 
lant, and taxed the Respondents' cojls at j£954 9^. <)d. 

To which Report the Appellant and Respondents 
took exceptions, which have not been as yet argued. 

The Appellant, conceiving himfclf aggrieved by the 
orders of the 26th March, 1720, and the 8th Nov., 
1723, exhibited his bill of review, and thereby af- 
Jigned feveral errors, fufi)cient, as he thought, to re- 
verse the fame ; To which a demurrer was put in, and 
the Lord Chancellor was pleafed to allow the fame 
without prejudice. Whereupon the Appellant appealed 
againjl the faid Orders, and it was argued on his behalf 
that the faid Orders Jhould be reverfed and fet ajide on 
the following grounds. 

For that by the Articles, the managers were to aft by 
a majority; and the power thereby given for renewing Appellant's 
leafes was to the managers, or the major part of them, ^^2^"" ^" 
at fuch rents and fines as they Jhould think fit : and the 
Appellant being difplaced from being a manager of any 
part of the joint Jlock, there was not any trujl or power 
in him to renew his leafe; and therefore that his not 
doing the fame, could not be any breach of trujl in him. 

And further, that by the firjl decree of the 6th of 
May, 17139 the Appellant was equally entitled to his 
dividends with the other partners, which decree ought 
not to have been altered or varied, but on a rehearing, 
or a bill of review : and that the Order, 26th Marcli, 
1720, was inconjijlent with and contrary to the firjl 
decree, and rendered the fame ineffeftual, and was 
founded upon a matter arijing fubfequent to fuch de- 
cree, which was not, nor could be in ijQfue in the Caufes, 
nor was fuch new matter referred to the Majler, or any 
fubfequent Order or direftion made for him to hear or 
determine the fame. 

And further, becaufe the Appellant, by the Order 
of the 26th of March, 1720, was ordered to pay 
interejl from Michaelmas, 1708, for money due from 
him for the balance of his accounts, though his ac- 
counts were only receiving accounts of moneys ariJing 
out of his own earnings, and not made up, or kept 

annually. 
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ammally, but opoo the taking the aocomits bcfisrc 
Sir Thos. Gcij, by the Appdlant's ezaminatioo and 
interrogatories exhSxtcd bj the RefpondcntSy drawn into 
anneal balances ; and beoioje the Appdlant was a)Jb 
direfied to pay the Refpoodents the whole co(b of both 
fnits: WlMarcas the d^ end of the Refpondcnts' jnit 
was, to bring the Appellant to an acoHuit for great 
jams, alledgcd by the Rcfpondcnts' bill to have been 
receiTcd by him, on the partnership accoonty and for 
other matters mentioned in the Re/jpondcnts' bilL 
And it came oot by Sir Thos. Gery's Report, That as 
wdl at the time c^ the Re/poodents' di]mi(|ioo of the 
Appellant from beii^ a manager in the partnerfhip on 
the icth April, 1707, as on the 8th May, 1707, the 
time of exhibiting the Refpondents' bill, the joint jlock 
was indebted to the Appellant as before mentioned, 
and not the Appellant to the joint jlock ; and the 
Rejiiondcnts had not been able to make oot, or dharge 
the Appellant with any of the other matters in their jaid 
bin, nor to jiircharge or frdjify his accoonts; jb that the 
Appellant conceived he ought not to have paid the 
Rejpondents any cofls of jbit, bot to have had his cofb 
of them, or at leaji oat of the joint jiock, and that die 
Coart of Chancery, for the errors and rcajbns ajfigned 
by the Appellant's bill of review, ooght to have over- 
ruled the demurrer thereto, and to have reviewed 
and revcrjed the jaid orders of the 26th of ^larch, 
1720, and 8th November, 1723, being on the face 
of them erroneoos, as being incori|i(lent and contra* 
diSory to the fiijl decree; and the rather, for that 
one of the caajcs of demarrer infijied apon by the Re- 
jjpondents was that it did not appear by the bill of 
review that the Appellant had performed the decree, 
and paid the money reported doe from him by Sir 
Thos. Gery's Report, as Rejpondents in^ifled, by their 
demarrer, by the rales and prafiice of that Court the 
Appellant ooght to have done before the exhibiting his 
bill of review; yet the Appellant conceived he was not, 
by the piid rales, obliged to pay the ^ud money before 
bringing his bill of review, the jaid report being no 
final jlate of account, he not having thereby made the 
Appellant any allowance in rejjpcfi of lus jhare of the 
capital jiock, and other allowances which were after- 
wairds made him by Mr. Godfrey's Report, amounting 
to j^iooo and upwards ; and the account of what re- 
mained due on the balance oi the Appellant's account 

ben^ 
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being jlill depending ; and the quantum of what the 
Appellant was to pay not being as yet liquidated or 
ascertained, or any final judgment or decree of the jaid 
Court as yet made againjl him for payment thereof; 
in which caje only the duty decreed was to be paid, 
before a bill of review could be regularly exhibited, and 
becauje by the Appellant's good management of his three 
Wharfs the partnerjhip had been jb great a gainer, and 
by the Respondents' bad management of the other four- 
teen wharfs there had been no dividend, jave one, Jincc 
Michaelmas, 1707, and the two dividends for 1714 and 
171 5, of which the Appellant was deprived by order of 
26th March, 1 720, and was aljb punijhed with pa3mfient 
of cojls bejides the lofs of all his own cojls, and was aljb 
ordered to pay interejl in all events for the balance of 
his accounts in each year, whether he did, or could, P- Yorkc. 
make any interejl or not. ^- ^^^^^^^ 

The Respondents on the other hand contended that Refpondents* 
thefaid Orders jhould be affirmed, becauje thefaid Order Argumcnu. 
of the 26th of March 1720, did in no jbrt vary the de- 
cree of the 6th of May, 1 7 1 3, but was founded on matter 
properly arijing from, and within the account thereby 
direded ; and the Appellant having procured the jaid 
leaje to be made to the faid Coatejworth, which he 
might and ought to have procured to himjelf, for the bene- 
fit of the jaid partnerjhip, was fuch an injury and fraud 
upon the partnerjhip, for which he ought to have made 
jatisfaSion in the account ; and the profits thereby lojl 
to the partnerjhip having been, by the Appellant, ad- 
mitted to amount to more than the dividends during 
that time, the Rejpondents contended the Order was jujl, 
in dijallowing him thoje dividends ; and the matter was 
twice jblemnly argued before the Lord Chancellor, and 
the enrolment once opened for that purpofe at the 
Appellant's requejl, and by the Refpondents' conjent, 
and for a long time the Appellant fubmitted to the jaid 
Orders, and attended the Majler purjuant thereto, and 
thereby occasioned delay and expence to the Respon- 
dents, and becaufe the Appellant had great jums of 
money remaining in his hands at the end of every year 
from Michaelmas, 1708, as appeared by the balances 
made from that time, which the Appellant ought before 
that time to have paid to the Refpondents, which he 
did not do, and it was contended that the Appellant 
occafioned the faid Suits, and all the expences therein, 
and the long pleadings and depojitions, by his refojing 

PP to 
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to account for the money in his hands, or to continue a 
partner, and having endeavoured to overthrow the Jaid 
partnerjhip, and that he was guilty of many and great 
mifmanagements, and further that the Appellant had, 
in juch a vexatious manner, fo long delayed the Re- 
spondents, and kept them out of their money, ever Jince 
May, 1 707, when the original bill was filed, and had 
put them to fo great trouble by litigating and contejling 
C. Ttlboc. every branch of the faid caufe in the mojl expen/ive 

^^tht""^^ manner. 

ift^Maidi, After hearing counjcl upon this appeal, it was ordered 

i7«6- that the fame jhould be dijmijjed, and the Orders com- 

plained of affirmed, with 100/. cojls. 

N.B. This cafe is cited as MS. in 2 Eq. ab. Cafes, 
532, c. 17, & 14 Vin. abr. 458, pi. 14. 



Mary Tburjlorij Widow and Executrix of 

yofeph T^hurjlon^ J?/^-> deceafed^ who was 

the eldejlfon and heir of yofeph Thurfon 

the elder ^ deceafed^ and alfo brother and 

fole Executor of Thomas Thurjion the 

younger y fon of the faid Jofeph Thurflon 

the elder y Appellant; John EJJington^ 

Efq.y and Mary his Wifey who was 

the daughter and Executrix of Mary 

Thurjion^ Widow and Executrix of the 

faid Jofeph Thurfon the elder ^ Refpon- 

dents. 



THE cafe was this : Jofeph Thur/lon the father, 
having a wife Mary, and by her, two fons, the 
aid Jofeph and Thomas, and one daughter, the Re- 
pondent Mary, made his will, and thereby gave to his 
bns refpeSively, feveral real ejlates, and {inter alia) 
devifes in thefe words, ** As for my bills, bonds, debts, 

mortgages, 
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mortgages, jurrenders, forfeit and not forfeit, and all 
the money that Jhall be received upon the jame, and all 
the money in my houfe that Jhall be found at the time of 
my death, my will and meaning is, that after my debts 
and funeral charges be difcharged, all the jaid monies 
jhall be called in as conveniently as may be, and laid 
out in houfes and lands by my executrix, and fettled 
upon my two jbns ; two parts to my fon Jofeph and his 
heirs for ever, and the third part to my Jon Thomas and 
his heirs for ever. Item, My will and meaning is, my 
wife Jhall receive the rents and profits of all my ejlate 
until my children Jhall attain the age of twenty-one, and 
to maintain my children as Jhe thinks convenient ; and 
when they do come of age, Jhe Jhall not be liable to 
give them any account of the rents and profits by her 
received all that time." 

The tejlator died, and his Jaid widow and executrix 
proved his .will, and pojfejjed herfelf of all his ejlate, 
real and perjbnal. 

The quejiion in this caje was. Whether upon con- 
Jlruftion of this will, the widow and executrix was 
accountable for the interejl upon the tejlator's Jecurities, 
between the time of the tejlator's death and the Jbns* 
attaining their refpe6iive ages of one and twenty years ; 
or whether by the faid will Jhe was not entitled diereto 
to her own uje. 

Jojeph Thurjlon, the eldejl Jon, came of age 17th of 
February, 1693, and Thomas, the younger Jon, attained 
his age of twenty-one years on the 8 th February, 1696 ; 
by articles of agreement executed by Jofeph and his 
mother, reciting that the mother was to receive the rents 
and profits of the Jaid tejlator's ejlate, without account, 
till his children came of age, and Jlating thereby how 
the accounts of his perjbnal ejlate Jlood, and that a con- 
venient purchafe had not oflfered in which to invejl the 
Jame, and that they had taken an account of the monies 
due and owing to the Jaid mother, both for rent and for 
interejl, till the 17th February, 1693, the faid mother 
did ajfign to the faid Jofeph fevcral of the tejlator's 
fecurities, which were then outjlanding, in part of his 
Jhare of the perfonal ejlate. And it was alfo agreed that 
feveral other debts particularly therein fet forth Jhould be 
fpecdily got in, and the faid Jofeph was to have two thirds 
thereof in full of his Jhare of his father's perfonal ejlate. 

By further articles between the fame parties, and with 
the fame recitals, alfo Jlating how the account between 

them 
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them had that day jlood, as well for his faid Jhare of his 
father's perjbnal ejiate, as for all other matters what- 
foever, and that upon the account there remained due to 
him ^^448 7 1 6 J. 6^., it was agreed that the mother 
jhould a^ign over the feveral debts therein mentioned, 
in further fatisfaSion of his Jhare, and that the jeveral 
other debts therein mentioned Jhould be called in, and 
that Jojeph Jhould receive two full third parts thereof 
in full Jatisfadion of his Jhare, which he agreed to accept 
(except the moiety of the eighth part of a Jhip, which 
he was to have to his own uj*e, and his Jhare of fuch 
debts as were then accounted dejperate). 

After the coming of age of the younger Jbn, Thomas, 
he entered into a Jimilar agreement with his mother, 
throughout which, as was the caje in the agreements be- 
tween the elder brother and his mother, no mention was 
made that any interejl, arifmg between the Jaid tejlator's 
death and the Jaid coming of age, did belong to him. 

The Jaid Jojeph Thurjlon lived twenty-one years 
after he came of age, and never took any proceedings 
to recover the interejl money in quejlion, and his mother 
boarded with him in 1708, and paid him ;{^ioo for her 
board ; and on the 25th February, 1708, he gave her 
a receipt for that Jum, acknowledging it to be in full 
for board and all other demands, and he made his will, 
and left his wife, the Appellant, Jble executrix thereof. 

The Jaid Thomas lived eleven years after he came of 
age, and never took any proceedings to recover the inter- 
ejl money in quejlion ; he alfo made his will, and thereby 
appointed his brother Jofeph Jble executor thereof. 

The Appellant exhibited her bill in Chancery againjl 
the Jaid Mary Thurjlon the mother, for an account of, 
and Jatisfadion for the interejl arijing from the tejlator's 
perjbnal ejlate, between the time of his death and his 
Jons' attaining the ages of twenty-one years. 

The mother put in her anjwer, and while confejQSng 
Jhe had not accounted for the interejl money, becauje Jhe 
thought that they were not entitled thereto, yet Jub- 
mitted in caJe the Court Jhould require her Jo to do, to 
be examined on interrogatories touching the quantum 
of Juch interejl. Whereupon ijfue was joined, witnejfes 
examined, publication duly pajl, and the cauje Jet down 
to be heard ; but, before the hearing, the mother died, 
having made her will, therein appointing the Rejpondent 
Mary E)JJington, her daughter, executrix thereof. The 
Appellant having revived the caufe, the Jame was heard 

on 
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on the 2iJldayofJunc, 1721, before the Lord Chancellory 
who upon hearing thereof declared that the jaid interejl 
money was, by the will, given to the mother, and not to 
the jbns; and he difmijjed the bill with cojls to be 
taxed, from which decree the Appellant brought her 
appeal. 

And it was contended on her behalf that the decree of Argument for 
difmijion Jhould be reverfed, becauje the tejlator by his ^'^ AppeUant. 
will direfied that all money that jhould be received upon 
his bills, bonds, &c. Jhould be laid out in houfes and 
lands, &c. and therefore all the money due thereupon, 
as well principal as interejl, which Jhould have been re- 
ceived upon thofe Jecurities, ought to have been laid out 
for the uje of the two Jbns ; the tejlator plainly intended 
it all for their benefit efpecially, and that Jince the in- 
terejl amounted to ;^4,ooo ; and it could not be thought 
the tejlator, who knew the greatejl part of his perjbnal 
ejlate conjijled in thoje Jecurities, and was making a 
provijion for his Jbns, by direSing all that money to be 
laid out in a purchaje, Jhould have intended only part 
of that fund to be laid out for their benefit, and further- 
more becaufe the executrix was but a trujlee for her Jbns, 
to receive the money and lay it out in a purchaje of 
land, &c. for them, and had no right to apply any part 
of it to her own uje ; and the rather, for that the gift of 
all the monies which Jhould be received on the bills, &c. 
was a Jpecihck legacy, which by the conjlant conjlruc- 
tion of wills and Jpeciflck legacies, is never to be broken 
into, except it be in favour of creditors, when the other 
parts of the ejlate are not Jufflcient to pay debts, and 
becauje the Appellant's demand was of Juch a nature, 
that Jhe ought not to have been punijhed with the pay- R- Acherley. 

. r ^^fi^ W« Hamilton. 

ment of cojts. 

For the Rejpondent it was contended that the tejlator's Arguments for 
meaning by the words ** rents and profits of all his theRefpondent. 
ejlate" was, that his wife Jhould be no more accountable 
for the interejls and profits of the money due upon his 
Jecurities till his children came of age, than for the rents 
of the lands he was then Jeijed of, or of any lands that 
might have been purchased with his perjbnal ejlate 
during the infancy of his fons, and to Jhcw that the Jbns 
underwood the tejlator's meaning to be Jo, plainly ap- 
peared by their own afis ; and when the words of the will 
gave the tejlator's widow the rents and profits of all the 
tejlator's ejlate, they included the profits of the perjbnal 
ejlate, as well as the rents of the real ejlate. 

And 
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And aljb becaoje the tejlator, by declaring in his will 
that his widow jhould not be liable to give his children 
any account of the rents and profits of his ejlate, jhewed 
the regard he had to the eaje and qoiet of his widow, 
which would be very imperfeflly anjwered, if Jhe were 
to be left expojed to all the trouble and expence of 
accounting in equity for the interejl and profits of the 
tejlator's perjbnal ejlate, though jhe were freed from 
accounting for the rents of the tejlator's real ejlate ; and 
the tejlator's own Jons, who might be prejumed to know 
their father's intention better than the Appellant, who 
was a Jlranger to him, thought Juch was the tejlator's 
intention, and b9th had, by articles under their hands 
and Jeals, in effefi dijcharged their mother from the 
demand in quejlion, and no proceedings were ever taken, 
or even demand made during the life-time of either of 
the Jons ; and the Appellant herjelf rejled five years 
upon the decree now appealed againjl. 
P. Yorke. After hearing counjel upon this appeal, it was ordered 

willu^i. ^^^ ^^ fame Jhould be dijmijfed, and the decree ap- 

z7tliFeb.i727. pealed againjl affirmed, with \ool cojls. 
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yo/in Morfej Gent.^ Samuel Clarkj Efq.^ 
and Thomas Bowdler^ -E/y., in behalf of 
themfelves and others^ the Proprietors and 
Adventurers of the late old Eaji India 
Company at the time of the Dijfolution 
thereof Appellants ; Charles Dubois ^ Efq.^ 
Arthur Moore y Efq.^ Edward Gibbons ^ 
Efq.j and Grantham Andrews ^ Efq.j 
Executors of Sir Jonathan Andrews j de- 
ceafedj Refpondents. 

THE cafe was this. In the year 1702 an onion be- 
tween the Old and New Eajl-India Company was 
accomplijhed, by a committee appointed by each of 
thoje bodies ; the terms of that union were reduced into 
writing, and were contained in an indenture tripartite, 
bearing date 22nd of July, 1702, and made between 
the late Queen of the flr/l part, the Old Ea/i-India 
Company of the jecond part, and the New Eajl-India 
Company of the third part, which union was for an 
united trade for /even years. 

In the year 1706, it being thought that the union for 
jeven years might not only be rendered more com pleat 
and eflfedual, but aljb that an entire union might be 
brought about, an A3 of Parliament was pajQfed in the 
jixth 3'ear of the reign of the late Queen, reciting that 
both companies were dejirous that a fpeedy and com- 
pleat union might be had purjuant to the indenture of 
22nd of July, 1702; it wasenafied. That the matters 
in difference between the old and new company, and 
fettling the terms of and perfefiing and compleating the 
union, jhould be, and thereby were referred to the judg- 
ment, award, and final determination of the late Earl 
Godolphin (then Lord High Treafurer). 

The 29th September, 1708, the faid Earl made his 
award, and thereby {inter alia) ratified and confirmed 

the 
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the indenture of 22nd July, 1702, in all and every the 
matters and things not varied or altered by the jaid 
award ; and in porjiiance of the faid award, the old 
Eajl India Company were afterwards dijQjblved ; but 
before fuch dijjolution, by an indenture dated March 
21, 17089 they ajjlgned and transferred their remaining 
debts and effeds to Sir Jonathan Andrews, Thomas 
Coul/bn, Ejq., Nathaniel Heme, Ejq., Frederick Heme, 
Ejq., and the Respondents Dubois, NIoore, and Gib- 
bons, in trajl, in the firjl place, to Jatisfy the old com- 
pan^-'s debts, and afterwards to reimburse the jaid tmj^ 
tees the necejQfary charges and expences of the execution 
of the /aid tm/i, and then to divide and di/iribute what 
Jhould remain unto and amongjl the proprietors of the 
jaid old company. 

After the A9 of 6th Anne, the new company ap- 
pointed a committee of jeven of their direfiors to treat 
about juch union, and from time to time to attend upon 
the jaid Lord Godolphin, and to purjue his direfiions 
as to the preparing juch accounts and matters as were 
necejfary, in order to the making of his award. 

And the old company in like manner appointed 
jeven of their direfiors for the jame purpojes, and Sir 
Thomas Andrews, Thomas Couljbn, Ejq., Nathaniel 
Heme, and the Respondents Dubois and Moore, five of 
the jaid tmjlees, were five of the jaid committee of 
jeven. Thefe were absolutely fixed and named on the 
7th of February, 1706, and were confirmed by a gene- 
ral Court of that day, and continued until the 22nd of 
March, 1 708 ; and by a general Court of that day 
they were confirmed, all necejfary matters were carried 
on by the court of managers, court of committees, and 
others, and the committee of jeven likewije had and re- 
ceived their ujual falaries as directors, and all their ex- 
pences were likewije paid by the old company. 

The 9th of May, 1 709, the jeven tmjlees began to 
afi in execution of the truji under the deed of the 21JI 
of March, 1708 ; and afterwards, on the 6th of May, 
171 5, the jaid Sir Jonathan Andrews, Nathaniel Heme, 
and the Rej*pondents Dubois, Moore, and Gibbons, the 
five then jurviving trajlees, thought proper to take 
^500 apiece of the money belonging to the jaid truji, 
and the Refpondent Moore ^icx>o as a reward for 
their own jervices. 

On the 22nd of November, 17 15, the jaid trujlees 
direded a caje to be jlated, in relation to the execution 

of 



verfus Charles Dubois^ Efq; &c. Refpondents. 297 

of their trujl, for the opinion of counjel, in what manner 
they were to apply to the Court of Chancery for ad- 
jujlment thereof, who advi/ed that fome of the adven- 
turers, on the behalf of themjelves, and of all other the 
jaid adventurers, jhould exhibit a bill againjl the faid 
Dubois, Moore, Gibbons, Heme, and William Fel- 
lows, and Sir John Fellows, Bart., executors of the /aid 
Couljbn ; Jofeph Heme, executor of the /aid Frederick 
Heme ; and the Respondent Andrews, executor of the 
aid Sir Jonathan Andrews, to have an account of the 
kid tru/l, in order that the /aid tru/lees might be dis- 
charged and indemnified. And accordingly, a bill was 
flled for an account, and to have the overplus of the 
tru/l e/late di/lributed among/l the adventurers of the 
old company. 

The Defendants, by their an/wer, /et forth [inter alia) 
that they hoped the jaid tru/lees might be re/pefiively 
entitled to an allowance of j^200 per annum for their 
trouble, &c., and as five of the /aid tru/lees were of the 
/aid committee of /even, the}' /et out a re/blution of a 
general Court of the old company, whereby they de- 
clared that the /aid committee of /even deferved a gra- 
tuity for their /ervices for bringing the union to fo happy 
a condu/ion. 

The Plaintiffs replied to the /aid an/wer, witne/fes 
were called on the part of the Defendants, and publica- 
tion being pa/fed, the cau/e came on to be heard before 
the Ma/lerof the Rolls on the 1 6th of February, 17 19, 
at which hearing it was decreed and ordered. That the 
Respondents /hould come to an account for all monies 
received by them or their te/lators, &c., on account of 
the old company, which were a/)igned to the /aid 
tm/)eeS) and al/b for all the intere/l, Sec, that had been 
made thereof; and declared. That the Re/pondents and 
their te/lators ought to have had recompence for their 
/ervices, as they were a committee of /even appointed 
by the general Court of the old company for tran/a3ing 
the matters of the faid union, and ordered and decreed 
accordingly, and referred it to the Ma/ler to examine 
what they and their te/lators de/erved in re/pefi thereof, 
and to make them due allowances. 

Again/l this decree the Appellants appealed, and it Argumenrs for 
was urged on their behalf. That fo much thereof as de- ^* AppelUms. 
dared that the tru/lees ought to have a recompence for 
their fervices, as they were a committee of /even, ought 
to be rever/ed or altered for the following rea/bns, 

(1(1 amongjl 
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amoDgjl otfaen : That die jaid committee of Jeveii, 
who tranfafied the miioo bx jeven years, and bj 
whofe labour the Indenture dated 22nd of Joly, 1702, 
was framed, ^cc, had not, nor desired any reompence 
for the fame, other than their falaries as direfiors ; and 
the awaird eflablifhing the piid Indenture in ail things, 
evidently Jhowed the fmaU trooble, &c^ that were left 
for the la^ committee of jeven, or which they coold or 
did take in or about the jame; and that die Re- 
fpondents were, all the time they afied as a committee 
of jeren, diredors of die old company, receiving as /odi, 
^^150 per annom, and the company's /ervants did all 
the laborioos work, and paid the expenccs of the trnfiees. 
Befides, they being of the committee of Jeven, at that 
critical jonfiore, had had advantages in the baying and 
/elling of /lock and odierwije, and had n jcd /bdi ad- 
vantages, which ought to have been confidered a jnfB- 
dent gratuity ; and that the committee of /even of the 
new company, who had continued the Jame time, and 
had had the Jame trouble, had not claimed or defircd 
any gratuity for their Jervices in the Jaid union ; they 
had received their ujnal Jalaries of ^^150 per annum as 
direfiors, and as Jnch they had thought themjelves 
obliged to exert their beji Jervices for their company ; 
and. That no evidence having been read at the hearing 
to Jbpport the anjwer of the Refpondents as to either 
of dieir faid demands, and no matters of fafi relating 
to either of their Jaid demands having been laid before 
the Court, it was contended that, before any /uch de- 
claration in favour of the ReJ*pondents' demands, direc- 
tions Jhould have been given to the Majier to examine 
and Jlate their demands, and all matters of fad reladng 
thereto, and if this had been done, it is conceived it 
would have appeared that there never had been any 
ground or reajbn for either of the Rejpondents' de- 
mands; for if the fafls relating to the demands had 
been fully JIated from the books, accounts, &c, that 
had been produced before the Nlajier Jtnce the decree, 
and of which till then the Appellants had been totally 
ignorant, it would have manifefUy appeared ^to the 
Court that the Rejpondents were not endded to have 
J. wiDct. any gratuity or recompence for either of the Jaid de- 

^^^^*» On behalf of the Rejpondents it was urged that the 

fyonitauou decree appeared to be highly reajbnabk and jujl, and 

that the Rejpondents were entided to a rewaid or Jadf- 

fafiion. 
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fa3ion, as a committee of jeven, and al/b as trujlees. 
That the Appellants at the time of the pronouncing, 
and before the decree was pa/i, were not only apprized 
of it, but jatisRed with it, and as a demonjlration thereof, 
they had jubmitted to it for eight years, and travelled 
the Refpondents before the Majier under the jaid decree 
in the mojl troublejbme manner, and joined ijQfue with the 
Respondents on the quejlion of how much the Respon- 
dents dejerved for their Jervices ; and witnejjes had been 
examined on both jides before the Ma/ier touching the 
fame. And after the Refpondents had fully proved 
that in like cafes allowances had been and were con- 
Jlantly made, the Appellants, before the Ma/ier had 
given any opinion what allowance he had intended to 
make, appealed againjl the decree, whereby it was 
diref{ed that the Refpondents jhould have an allowance ^* J**5^*' 
for their fer vices. 13th March, 

After hearing counfel upon this appeal, it was ordered 1727. 
that all appeals from the Rolls were to be made to the 
Lord Chancellor, and that decrees made at the Rolls 
mujl be jigned or approved by the Lord Chancellor, to 
make them decrees of the Court of Chancery, and there- 
upon it was ordered that the faid petition and appeal 
jhould be and was thereby difmijfed, but with liberty 
notwithjlanding to the Appellants to apply to the Lord 
Chancellor within a reafonable time as they jhould think 
fit or be advifed, in order for his lordjhip to rehear the 
caufe, and that the Appellants jhould pay to the Re- 
fpondents 30/. for cojts in refpefi of the faid appeal. 

N.B. This cafe is cited as MS. in 2 Eq. Abr. Cafes 
279, & 7 Vin. Abr. 400, pi. 28. 



Sarah Eare^ Widow^ Appellant ; William 

Parnell^ Refpondent. 

THE Cafe was thus : In January, I722,his Grace the 
Duke of Wharton, there being then a vacancy of 
a Member of Parliament for the Borough of Saltajh in 
Cornwall, went down thither with Philip Lloyd, EJq. 
who appeared as a candidate for the faid borough, and 
was afterwards eleficd for the fame ; the Duke and Mr. 

Lloyd 
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Lloyd /layed at the Appellant's hoo/e, bot entertained 
their friends at the Refpondent's premijes, being a public 
honfe in the town, for which the Respondent delivered 
his Grace a bill amounting 1048/. 15X. i\d. The Ap- 
pellant, by his Grace's order, fubfcribed a note under the 
bill in the following words, ^' I promije to pay the above 
note on demand unto William Pamell, or order, as 
witnejs my hand, Sarah Eare," and jubjcquently the 
Appellant dejired the Respondent to go on providing 
entertainment for the Duke's friends, and faid that Jhe 
would fee him paid. Whereupon the Respondent, upon 
the credit of the Appellant, allowed another debt to be 
contrafied to the amount of 10/. os, 3^. 

Afterwards when the Rejpondent applied to the 
Appellant for payment, jhe not only refujed to pay him 
the loL ox. 3//. but likewi/e the 48/. 15X. i|^. for whidi 
jhe had given her note. The Appellant contended that 
jhe had jupplied the Refpondent with goods, &c. to the 
value of 27/. and had paid him 24Z in part payment of 
the note. Afterwards the Rejpondent brought an afiion 
at law againjl the Appellant for 58/. 151. 4^., who de- 
murred to the Refpondent's declaration, but judgment 
was given on the demurrer in his favour, and he pro- 
ceeded to execute a writ of inquiry, to which the Ap- 
pellant made no defence, and having obtained a judgment 
by default, took a final judgment for the 58^^ 151. 4^^. 
without allowing credit for the 24/. 

The Appellant brought her Bill in the Court of 
Chancer}^ and prayed to be relieved againjl the faid 
Judgment at law, and to have an allowance of the 24/. 
paid by her to the Refpondent, as alfo for the feveral 
goods, &c. fold to the Refpondent. To this Bill the 
Refpondent and wife anfwered, while admitting the 
goods had been delivered, inji/led that they had accounted 
for them feveral years back, although they could not 
remember the fums, or times of payment: that the 
Appellant fubfcribed the Rrjl bill of ^48 151. i^ and 
promifed payment of the other. 

The caufe was heard before the late Lords Com- 
mijjioners for the cujlody of the Great Seal, at which 
time it was ordered. That it jhould be referred to 
Mr. Lightboun, one of the Majlers of the jaid Court, 
to take a general account of the feveral dealings and 
tranfafiions betwixt the Appellant and the Refpondent 
William Pamell; and that the injunfiion which the 
Appellant had obtained before the hearing, for /lay 

of 
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of the Refpondent' s proceedings at law, jhould be con- 
tinued till the Jaid account was taken; and the con- 
jideration of co^s was referved till after the Majler had 
made his report. 

The Majler, to whom the caufe was referred, made 
his report, and found the Appellant was indebted to 
the Respondent for meat, drink, &c., which the Appel- 
lant had undertaken to pay, in the fum of ^^48 151. i^.; 
and aljb found that the Respondent had received, and 
was paid only the jum of ^^24, and that there remained 
due from the Appellant to the Refpondent the fum of 
^24 15J. i^., which the Ma/ier appointed the Appel- 
lant to pay to the Refpondent. 

The Appellant having taken exceptions to the Maf- 
ter's report, the fame came on to be argued before the 
Lord Chancellor, on the 17th of January, 1727, when 
his Lordjhip was pleafed to over-rule the exceptions, 
and to order the ^5 depojited by the Appellant to be 
paid to the Refpondent : and the conjideration of cojls 
referved by the decree being, by an order of the Court, 
appointed to come on at the fame time with the Appel- 
lant's faid exceptions ; his Lordjhip ordered. That the 
Refpondent jhould have his cojls, both at law and in 
the Court of Chancery, to be taxed by the faid Majler. 

The Appellant feeling herfelf aggrieved by the faid 
order appealed, and it was contended on her behalf that 
the faid Order jhould be refiified, by making the faid 
injun3ion perpetual, or by ordering the Refpondent 
to acknowledge fatisfafiion on record of the faid judg- 
ment, upon the Appellant's paying the money reported 
due : and that fuch part of the piid Order as direfls 
the Appellant to pay the cojls at law and in equity 
jhould be reverfed. 

Becaufe no provijion had been made either for making Argument for 
the faid injunflion perpetual on the Appellant's pay- the Appellant, 
ment of the ^24 151. i\d, reported due, or for direfiins 
the Refpondent to acknowledge jatisfafiion upon record 
on the faid Judgment ; fo that the Refpondent was at 
liberty both to profecute the faid decree in the faid 
Court, and to take execution at law againjl the Appel- 
lant, for the whole ^58 ]5x. 4^., for which he had 
obtained Judgment. 

And becaufe the Appellant had been direfied by the 
faid Order to pay the Refpondent William his cojls, both 
at law and equity, which by reafon of the length of the 
pleadings and proofs in the faid cauje, would have 

amounted 
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amounted to about £i 50 ; although the Appellant ]b 
far prevailed as to reduce the fum of ^58 \y. ^\d. 
injijled on by the Respondent to be due to him, to the 
fum of ^24 1 51. i^.y the controverting of which matter 
had occajioned the greatejl part of the expence of the 
/aid fuit. 

It was contended on behalf of the Refpondent that 

the appeal jhould be dijmijjed, for the Appellant never 

thought proper to pray, at the time of making the 

lajl Order, either that the injunction jhould be made 

perpetual, or that the Respondent jhould acknowledge 

atisfafiion on the record of the judgment. But they 

lad not been ajked, either becauje the Appellant's counfel 

thought them not worth ajking for, or elje for the 

purpoje of laying a foundation for an appeal ; jince no 

appeal would probably have been received as to cojls 
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only, and further becau 
had not been truly repre 



e the Order appealed againjl 
ented, there being no direfiions 
as to the cojls at law : and as to the cojls in equity, the 
Respondent jubmitted that he was plainly entitled to 
them, the balance of the account being againjl the 
Appellant, and that jhe had entirely failed in every 
fa3 that was alledged by her as a foundation for 
coming into a Court of Equity, and having not pre- 
vailed in any thing but what jhe might properly have 
injijled on at law. 

After hearing counfel upon this Appeal, it was 
ordered that the fame jhould be difmijjed^ and the 
Order appealed againjl affirmed. 




Sir 
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Sir Robert Aufieriy Bart., and Peter Burr e 11^ 
Efq. (^Executors and Trujlees of Sir 
Samuel Lennard deceafed), Mary "Johnfon, 
Samuel Lennard and Thomas Lennard, 
infants J Appellants; Sir "John heigh, 
Knt., Refpondent. 

THE cafe was thas. Sir Samoel Lennard being, in 
1726, about to make his will, applied to the 
Appellants Sir Robert Aujlen and Burrell to be his 
executors and trujlees of his will, and they promijed 
the tejlator to a3 as juch, provided they were the Jble 
executors and trujlees. 

On the 9th of Ofiober, 1727, the tejiator died ; and 
upon the will being opened it was found that Mary 
Johnjbn was therein named as co-executrix with them, 
and that jhe and the infants were therein provided for ; 
whereupon the Appellants, the trujlees, declared they 
could not accept of, or a3 in, the /aid tru/i ; but on the 
prejQTmg application of the relatives of the tejiator they 
were prevailed upon to, and did, perjiiade the other 
Appellant, Mary Johnjbn, to renounce her executor- 
jhip, and they duly proved the will and dijpojed of the 
ejiate in accordance with the terms thereof. 

On the 20th of June, 1728, the Refpondent exhi- 
bited his Bill in Chancery, thereby fetting forth that 
jbme jmall part of his wife's fortune of ^^i 200 remained 
due to him from the jaid Sir Samuel Lennard, who was 
her brother, with interejl from 1 703 ; and aljb that the 
jaid Sir Samuel Lennard and his father, Sir Stephen 
Lennard, had refpefiively received the rents of his 
ejlates, to the value of about ^£1500 a year, from 
1699 ^^ '7^5> ^^^ o^ which they had paid Jeveral 
large debts for him, but had never given any regular 
account; and that a releafe given to Sir Samuel to 
dijcharge the accounts thereof was given by the Re- 
fpondent and his fon, on a promife by the tejiator. 
Sir Samuel, that he would make up the accounts there- 

• of; 
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of; and therdyy praying an accoont firom the Appel- 
lants, die execotors, of all jbcfa rents and receipts, and 
a jatisfafiion for the fame, and for the remainder of 
the jaid portion, and to jet ajide the Jaid releaje. 

To which Bill the Af^xllants, die executors and 
trojlees, put in their An/wer, thereby jetting forth that 
th^ were jlrangers to all the dealings, and knew nothing 
thereof but by the Bill ; bot that the tefiator. Sir Samoel, 
by his will dated i6th of November, 1726, devijed to 
the Appellants, the tmjlees and their heirs, great part 
of his real ejlate, in tmjl to raife money for the pay- 
ment of his debts, and then apon divers tmjls, for the 
infant Appellants jbccejjively ; then in tmji for his /i/ier 
Dorothy and her ijfae; then in trojl for his nephew, 
Francis Leigh, the Respondent's only jbn, and his ijQToe, 
with remainder to the tejiator's own rig^t heirs; and 
gave )^ioo per annum to the AppeUant, Mary Johnjbn, 
and devijed an advowjbn and j^3cxx> to the Appellant 
Thomas. 

And the executors aljb jet forth the releaje executed 
by the Respondent and his jbn verbatim ; and injijicd 
thereon, as a full and abfolute bar to any demands by 
the Re/pondents againjl the tejiator's ejlate. 

And the other Appellants by their anjwers injijled 
on the jeveral devijes and bequejls to them ; and aljb on 
the jaid releaje, and jaid they were jlrangers to all the 
other matters in the Bill. 

Whereupon ijfue was Joined, witnejfes examined, by 
whom the Rej*pondent endeavoured to prove a parol 
promije made by Sir Samuel, the tejlator, at or about 
the time of executing the faid releaje ; that notwith- 
jlanding juch releaje, he would give the Respondent an 
account of the jaid trujls and ejlate as jbon as he was 
able ; publication duly pajfed, and the cauje came on to 
be heard before the Majler of the Rolls, and it was de- 
creed that the releafe jhould be jet ajide, and that it 
jhould be referred to a Majler to taike an account of what 
remained due to the Respondent of the ^1200 for his 
wife's portion, with interejl for the fame ; in which ac- 
count the money already paid was to go in exoneration, 
firjl to jink the interejl, and then the principal, and 
that the Appellants, the executors, were decreed to 
come to an account before the Majler for the rents and 
profits of the Refpondent's real ejlate, and for monies 
raijed by fale of any part thereof received by the faid 
Sir Stephen Lennard,'or the tejlator refpefiively, &c ; 

and 



verfus Sir Jo An Leigh ^ Knt. Refpondent. 305 

and the Majler was to make an annual rejl, and the 
balance found to have been received by Sir Stephen 
and by the tejlator, and due to the Refpondent, to be 
paid by the Appellants out of Sir Samuel's own ajjets, 
and fuch ajjets of Sir Stephen's as came into his hands, 
fo far as thofe aJJets would admit ; and if the Appel- 
lants jhould not admit aJJets of the faid Sir Stephen or 
the te/iator, then it was further ordered that an account 
jhould be taken of the perjbnal ejlate of Sir Stephen, 
which had come to the hands of the tejlator, or to the 
hands of any other perfon to his ufe : and likewije a 
fimilar account of the perfonal ejlate of the tejlator, 
which had come to their hands, &c, and if the faid 
tejlator's perfonal ejlate jhould not be fufflcient to an- 
fwer the Refpondent's demands, then it was ordered, 
that fo much of his real ejlate fubjefied by his will to 
the payment of his debts, as jhould be necejfary, jhould 
be fold ; and that out of the money arijing from fuch 
fale, the Refpondent jhould be paid the balance due to 
him, and his taxed cojls to the time of hearing ; and 
the confideration of the interejl due was referved, until 
after the Majler jhould have made his report 

Whereupon the Appellants appealed to the Lord 
Chancellor, who, on the 1 6th April lajl, confirmed the 
faid decree. 

From which decrees the Appellants further appealed. Argument Ibr 
and it was contended on their behalf that the decrees ^* Appellant, 
jhould be reverfed, becaufe by reajbn of the length of 
time, the portion of the Refpondent's wife ought to 
have been prefumed to have been paid, efpecially in 
the cafe of executors of an executor, and infants, and 
where it did not appear that any demand had been 
made thereof fmce the ijl of Mardi, 171 3. Secondly, 
becaufe the releafe did fpecially and exprejjly releaje 
the accounts in quejlion, and was by the direfiion of 
the Refpondent, for thofe purpofes only, fpecially 
drawn by his counfel, and no objefiion had been made 
thereto in the lifetime of the tejlator, though he lived 
two years and a half after the execution thereof, nor for 
above eight months after his death, although the Re- 
fpondent and his jbn had been privy to the Appellants' 
(the executors') difpofition of the tejlator*s ejlate, ac- 
cording to the will ; and that there was no reajbn to 
have direded annual rejis to be made in an open account, 
or to have referved the conjideration of interejl, or to have 
given the Refpondent his cojls to the time of hearing. 

R R And 



3o6 Sm^ Robert AuJUn^ Bari.^ &c. Appettmmts^ 



And it was finthcr «gcd dnt tk 
parol cridcnce againfl tk cxpff;^ tour a»d oal j 
of a writtai deed, mig^ k of dai^enws oatiljoc^pgsuot^ 
e/pedall J when /bcfa cfidcn ce was girra to d^at a 
deed by the araiif^ who f g yaig d a»d dicw tk pme, 
and iManJe it was agamfl cxccatofsaad ia£ncs» wlioDy 
ignorant of the affuis; a»d tliat as to the infatnts and 
Mary Johnjbn, there was no occafion to nnke them par- 
ties to the Jbity nor had anything been decreed as againfl 
D. EjMkr. diem, and diat Francis Lei^ the heir-at-law of the 
~ ~ tejlator, was dead at the fiijl hearing of the canje. 

On behalf of the Refpondent, it was contended that 
the decrees of the Mafler of the Rofls and the Lord 
Chancdior were agreoUe to the rules of equity, and 
diat the Jame jhoold be affirmed for the fiiflowiiig rea- 
Jons : That it appeared by the proo6 in this canje, diat 
Sir Stephen and die tefiator afinally had been and coo- 
tinned in the receipt of aD the rents and proSts of the 
Re/pondent's eflaties, of the yearly valne €i £qoo and 
npwards, from die year 1699 to the year 1725 ; and 
dbat they, or one of them, aljb had received odier large 
Jams of moi;ey, bdonging to the Rejjpoodent, by Jak 
of one of die Refpondcm's eflates, and 1^ the Jak of tim- 
ber fallen on other parts of the eflates bdot^ing to the 
Refpondent ; and becauje it had been proved, diat the 
tejlator had often injmoated that Frands Leigh (this 
Rc/pondent's late jbn) Jhould have his eflate of about 
jT 1000 per annum after his death, in oider to prevail 
on the Refpondent and his Jbn to execute the relea/e, 
and declared that he only defired Jbch releaje for his 
own peace and quietnejs, and that the Jame Jboold be 
no bar to the Respondent's claim ; and that, at and 
before the execution of the Jaid releaje, the tejlator had 
been told and informed by the coonjel who drew the 
Jame, that Jiich releaje, without an account taken and 
vouchers ddivered up, would be of no avafl in a Court 
of Equity; to whidi the tejlator made anjwer, that 
notwithjlanding jbch releaje given, he would give die 
Respondent a full and fadr account of what money he 
had received for the uje of the Rejpondent, as jbon as 
he was able, he then alledging that he was out of 
health and indifpojed : yet the tejlator never had come 
to any account with the Rejpondent ; and it was fur- 
ther injijled that the Rejpondent had fully proved that 
Sir Stephen had agreed to give the Refpondent 
j^i200 as a pordon with his daughter, whom the Re- 
fpondent 
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fpondent had married, on the Rejpondent's Jettling a 

jointure of ;^300 per annum on his wife, and fettling 

juch part of the Rejpondent's ejlate on her ijjue, and 

that the Respondent had done Jo. It was aljb an- 

Jwered, That the Jaid Francis Leigh had been made 

a party to the caufe merely out of caution, that he had 

put in his anjwer to the Refpondent's /aid Bill, and had 

been jerved with a fubpcena to hear Judgment, but had 

died without ijQfue two days before the fir/i hearing of 

the cauje ; but that he was not a necejjary party, the 

whole fee Jimple of the tejlator's real ejlates being 

vefted in the faid Sir Robert Aujlen and Peter Burrell I- Y*^*^* . . 

by the Jaid will. 

After hearing counjel on thfs appeal, it was adjudged nth Feb. 1734. 
by the Lords that the decrees of the Majler of the 
Rolls and the Lord Chancellor Jhould be affirmed and 
the appeal dijmijjcd. 
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^ieb Sccafon. See ZtaXm, 

VtmmxM, See prcM nm 

For Court of Honour, See 
aonTtable ano ^uftar. 

Iftorpltal. 
t. Hofpitals, their Nature, 59. 
1. Lay- Hofpitals, bon their 
Righti tned, 67. 

Qruftanli ann OliEr. See 
Kann ant JFmc. 



InManinu. 

INDICTMENT of High 
Treafon ought to charge, 
t^aii^ tAt Duly af hu AB^- 
antt, or elfe the Ominioii 
will be Error, %%% to 144. 

Jntmft. 
I. Intereft decreed for tbe 

Yearly Balance of a Reoeir- 

ing Account, 18 4> 
s. Intereft Money, Intcrpftta- 

tioD of, in a Will, 190. 

jnttTpTftaaoit • 

Words to be lotefpieteil by 

(bole who aft moft eonverlani 

■bout their SubjeA Matter, 

3»Uii]l. 
1. /ivib*^ dependent upon £j^- 

Uaid. 41 and 101 10 loS. 
*. By Hbom the lirjt Trading 

Cities in trtlamd were built. 



4. Not to be bid a conquered 

County, 103. 
;. May be called a Plantation 

or Colony, ilnd. 

3uliaiiun(, 

t. Judgment at the Common 
Law to be given by the Houfe 
of Lords, on Reverial of a 
Judgment on a Writ of Er- 
ror, 71, 73. 

». W bether Outlawry on Mefne 
Proceli (bail be preferred to 
■ Judgment not extended, 9] 
to 98. 

}. Tbe Authority of fblmer 
Judgments, of what Weight 
in legal Dcterminationn, ijo. 

4. Judgment in High Treafon 
isMtfn-AT to order the Boweli 
to be burnt, while the Offen- 
der U'_)'(t fi^j, 16] to 176. 

5. The Judgment in Hif^h 
Treafon li alfo to contain 
tlut bii privy Members be 
cut off, 141. 

3uti«liiaioit. See LoiIU. 
t. Jurildiflion of tbe Council of 

State in Barbadati, j i to 44. 
1. Limited Jurilbiflloiuinullbe 

obferred, or the Proceedings 

wiU be tvroM Km Judict, 64. 

3. Jnrifdidion of Pjt-finvJtr 
Cemi, 6(. 

4. Jurildiftion when tobelhewn 
in pleading, ibid, 

5. JurirdiftioQ of tbe Court of 
Honour, what, 74 to SS. 

6. Jurifdiaion of the Houfe of 
Lords here upon Appeals and 
Error from Irilaad, loi to 
toS. 



i.'~r^HE King cannot alien 

X his Crown, 13. 
a. His Prerogatlre is Pan of 

the Law, 97. 
]. What MifreduU in hii 

Giant fliall hurt, or not, tSj 

tosS}. 
4. The King may be deceived 

in hit Giant, *Sa. 

King-* 
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Kbtc's 1Bcr4. 

T. Error lin from the King'* 

Bench either to the Esdie- 

qucr-Chimber, or to Pariia- 

>. OiEM of Chief Clerk, for 
enrolling Pleu there, in wbofe 
Grant, 14.] to ifi]. 

J. Clerk of the Crown in the 
King's Bench, hit Office and 

4. CjJbi Brtvunm, his Office, 

aid. 
ItaiiAt. SeeaiUiitn. 



lintjttdoiis* See ^tnftWwii 



I.TT7HETHER theUfeiof 
VV a Fine of the Land of 
the Wife, limited to the 
Hetn of the Hulband, who 
diei before the Wife, fluOl 
enure (o his Heirs, 13 jtoijg. 

■• Contingent Limitations after 
a Fee, are allowable where 
then ii no Danger of a Per- 
petuity, 17S to iSo. 

ImOu. See l&ttn tnfe JPni' 



t. Houlc of Lotdt to give 
Judgment on ReverM bjr 
Error, fuch as the Court 
below ought to have given. 



fSlaaox. 

i.TIKTHETHEREquitrwill 
VV compel the Lord to 
hold Plea (o reverfe ■ Re- 
covery, tfi to 89. 

», The Method it by Petition, 
in Nature of a Writ of hiCt 
Judgment, 87. 

JRaniaat StsitRontt. 

I. A Marriage Agreement very 
Advantageous to the Wife, 
not relieved in Equity, there 



being no ImpoAlkHi, Sfc, s6 

toiS. 
a. A Marriage Brocage Bond 

relieved againR in Equity, 

gltoioo. 
1. Ctwfttufboo of a Condi- 

tiMial Limitation opooa Mar- 

riMC, loS to 111. 
4. V^icn Releaic to be given 

Dpandan afcount taken, joi. 

fiitttittXtt See fCoBCi 
JRlbntel. See Kitti, Sed. 3. 



'IJl/HETHER the ABs 
V V of a Pcribn Nm Cam- 
f*t Memtu be all void, or 
voidable, 19] to 198. 

1. No Man can Itnltify himfelf, 
and why, 195, 

Where a Mao a bouttd la take 
Notice of a Condition annex- 
ed ro bis Eftate, (5, 
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iCCUPANCY a good 
Title to an uninhabited 
Country, 40. 

2VUiiatton> 

Whether Ordination be a fuS- 

cienl Proof of Learning, 116. 



ferred to a Judgment not ex. 
tended, 9J to 9I. 
1, What PorfeiOirc, Ofe. it to- 
duces, 97. 

hrliament. 
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]Parliament« See Iloni0» 
iPeer0 ann iPmaoe* 

i.TTTZHETHER a Peerage 
▼ w can be Airrcndered, 
barred by Fine, or forfeited, 
I to 14. 

1. Peerage is a Perfonal Digni- 
ty annexed to the Blood, 

3. Peerage if within the Statute 
di Donis, 2, 7. 

4. The Publick interefted in 
the Peers, and why, 1, 11, 

5. Peerage not governed by the 
Ordinary Rules concerning 
Inheritances, 2, ii. 

6. Baron or no Baron, how tri- 
able, 3, 5, 11. 

7. Peerage muft be limited ac- 
cording to the Rules of Law, 
6. 

8. Peerage is conferred by the 
King only, 10. 

9. When an Honour firft en- 
tailed by Patent, 11. 

l^en8ItF« 

Penalties of Bonds received in 
Equity, 20. 

IPeipetuitf. 

Perpetuity to be avoided, 177, 
178. 

]^Iaiitation0* 

X. What Laws in Force in the 

Plantations in America^ 31 

to 44. 
1. Whether an Aftion lies here 

for falfe Imprifonment there, 

ibid. 

Plealitna* 

I. Where the Jurifdiftion muft 
be (hewn in Pleading, 65. 

1. Pleading in a ^«r/ /m^i/tf, 
114 to 134, 

3 . Nicety of Pleading the Judg- 
ments of Courts, not fo great 
as formerly, iii. 

4. Difference between pleading 
a Negative and an Affirma- 
tive, 126. 



5. Reafon for Certainty in 
pleading, 134. 

]Precn»iit0« 

What Weight Precedents arc 
to have, 130. 

^xttsdXUfl^ See Dem* 

IPreroeattoe* 

1. The King^s Prerogative b a 
Part of the Law, and why, 96. 

2. What Prerogative the iCing 
has in prefcnting to a Church, 
from whence ne promoted 
the laft Incumbent, 211 to 
237. 

3. Whether the Prerogative 
(in Se^. 2.) be fatisfied by 
granting the Church in Com* 
mendam for more than fix 
Months, 218, 235, 236. 

4. Whether the Prerogative in 
Se6L 2. be an antient Pre- 
rogative, 214, 235. 

5. Where the Prerogative (hall 
not prevail againft an A£l of 
Parliament, 230. 

6. The Reafon of the Preroga- 
tive, (abofe Se^. 2.) 233. 

l^rr^mtatiolt anH IPrefentee* 
See €luate Smpillit* 

1. What the Sufficiency of 
Prefentees required by the 
Canons, 131. 

2. For the King's Prerogative, 

See PcerooatiDei Sea. 3, 4, 
JiPrincipal anH KnciBnu. 

The Trial of the Incident fol- 
lows the Trial of the Princi- 
pal Matter, 67. 

9n4rtbition0« 

1. The Reafon of Prohibitions 
in general, 82. 

2. Whether a Prohibition lies 
to the Court of Honour, 74 
to 86. 

9{e>potDlier«Court« See 3[u# 

risDifKont 3. 

Quare 
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I. TTOW the SufficiencT of 
Xl the Learning of a rre- 
ientee to a Benefice, is to be 
tried, 114, 

a. What are diffident legal 
Exceptions to a Prelentee, 

117. 
3. The Nature of a material 
good Traverie in a ^^uare 
ImpiSty 178. 



I. /COMMON Recovery in 
Vy a Manor, if Revenible 
in a Manor, and in what 
Cafes, S6 to 89. 

a. Recoveries rather notional 
than real, 87, 88. 

Edcife* See:^R8nlaae 
9areeinciit« 4. 

Actwcation* See nUI 2, 5. 

iSoIIf. See SlppcaUt 3. 



THE Nature of the Autho- 
rity of Comroiilioners of 
Sewers, 64. 

The SheriiTs Turn when to be 
held, 64, 

ifrlanHer* 

I . Slander of a Juftice of Peace, 
by faying he is diiaffeAed to 
the Government, not Action- 
able, 15 to 19. 

3. Rules concerning Scandalous 
Words, 17. 

3. An A6lion on the Cafe for 
Slander will not lie in a Pye- 
powder Court, 65. 



Statutes* 

I. Where a fubfequent Statute 
may repeal a former by Im- 
plication, 104, 

a. Where the King may be 
bound by a Statute, tho* not 
named in it, 113. 

Surplufage in a Declaration is 
not to vitiate, 173. 

^unfttUn* 

Surrender of a Peerage not al- 
lowable, 13. 

1frufpcii(Sim« 

Su|peiifion from an Office or 
Benefice, what it is, and 
whether it makes a Vacancy, 

7*. 



Venn (or J>eat0* See ^ftate. 
Ot»c« 

TITHE is due for Herbage 
for Cattle fiitted for Sale, 
which had formerly been 
Beafts of the Plough, a44 to 
146. 

Whether Average muft be al- 
lowed in all Cafes of partial 
Loffes at Sea, 23 to a 6. 

ViabcrCr. 

The Nature of a material good 
Traverfe, 177. 

Scfsfmi* 

I. In High Treafon, the Offen- 
der is, imtir ot^ to be ad- 
judged to have his Bowels 
burnt, ki yet living, 163 to 
176. 

a. The very Efience of High 
Treafon is, that *tis againll 
the Duty of Allegiance, 141. 

Trial. 
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1 . Of Peerage. See JPeetaa^* 

1. Trial of Incidents follows 

the Trial of the Principal, 

67. 



(Qacancp* 

WHETHER an Office or 
Benefice be made void 
by a Sufpenfion, 72. 

Qariance« 

Variance between the Writ and 
the Declaration, where fotal, 
or not, 212. 

(QiCcount* See Peer« anH 
JiPeetaae* 

Vifcounts how created, 6. 

(Ilifitor0« 

1. The Power of Vifitors of 
Colleges, 45 to 74. 

2. Thejudgments or Sentences 
of Vifitors not examinable in 
tVefttmnfter-haU^ 57. 

3. Where the Founder doth 
not appoint a Vifitor, the 
Founcler and his Heirs are 
Vifitors, 58. 

4. The Power of Vifitors two- 
fold ; to vifit ex qffUiOy and 
hear and redrefs Complaints, 

55- 

5. Vifitation obftniAed by the 

Contumacy of the Viiited, 
not to be deemed a Vifita- 
tion, 43. 

6. The Prefiimption b in Fa* 
vour of Judicial Proceedings, 
61. 



(Doili* See (!lacanc;« 

Whether the A&% of a Perfon 
Non Compos Mentis be void, 
or only voidable, 194. 

are0. 

1. Ufes of a Fine to the Heirs 
of the Hulband (of the Land 
of the Wife), he dies before 
her, how to enure, 1 3 5 to 1 30. 

2. Springing contingent Uies 
what, 138. 

3. By what Deed or Deeds the 
15 k of a Fine may arife, 18 x 
to 186. 

4. Where the Ufe of a Fine 
may arife without Deed, 186. 



8»iII« SeeSXtife^ 

I.XT7HETHER a Will can 

▼ v be revoked by a fub- 

fequent Will, the Contents 

whereof are not known, 188 

to 192. 

2. Subfequent Will revokes a 
former, 189. 

3. Military Wilb in the Civil 
Law, ibuL 

4. Difference between Wills 
and Codicils, 190. 

5. Where a Teffator, after 
makin? his Will of Lands by 
a Deed alters his Eflate, it is 
a Revocation fro tantOf 201, 
202. 

6. Will in a Foreign Lan- 
guage, how to come at the 
true Conflru£lion of it, 246 
to 251. 

7. In conflruing a Will, the 
Nature of the other Lega- 
cies, contained in it, is con- 
fiderable, 249, 264. 

8. Interpretation of Will as to 
intereft money, 290. 



